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the of business was tbe distance ofattorney’s place at
several miles from the residence of tbe on whomparty
the demand made,was and in in-a different wascounty,
sufficient. Here tbe demand must understood to havebe
been made tbe in if that isby attorney necessary,person,
or in such other form as the tbe is au-ofattorney party
thorized to adopt.

overruled.Exceptions

Blodgett.Gannett v.

note, annu-promissory payableThe endorser of a on time with interest
estate, compelledhasally, by mortgagea of real who beenand secured

thereon,by the annual interest due cannot maintainpaythe endorsee to
mortgage, possession mortgagedan to recover of theuponaction the

endorsee,of the andpremises, propertythe note still remains thewhile
the sum is due to him thereon.principal

cannot, insurety equity, assignmentA either at or call for an of thelaw
clothed,againstclaim his principal, by operationof his creditor or be

of equity, rightslaw and on of the of an ofprinciples assigneewith
claim, ;paid prosuch unless he has the entire claim of the creditor —a
assignment, by way subrogation,tanto of substitution or is not known

or allowed.

Entry a under the"Writ oe upon mortgage, brought
circumstances:following

tbe William1853,On tbe first of April, plaintiff,day
Gannett, sold and to one of-S.Mary Blodgett,conveyed

tbe othertbe and of Nathandefendants, wife Blodgett,
defendant, tbe demanded and at tbe same timepremises,

in tbesaid S. and back toNathanMary joined giving
a said to secure their twoofplaintiff1 premises,mortgage
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thetoeach, payablefornotes $1000and severaljoint
tenin yearsand the otherin fiveoneor order,plaintiff,

December, 1855,Ininterest annually.from withdate,
blank,in waivingthe notesendorsedthe andsoldplaintiff

thedeliveredandMead,Mosesto onenotice,demand and
on saidinterestTheMead.towith saidsame, mortgage,

1856,1, unpaid,1855, beingtonotes, 1,from AprilApril
note,of saidendorsersame asMead for thesued Gannett

forOctober, 1856,inhimand recovered againstjudgment
thecosts; whichand judgment$124.12 damages, $6.21

the same,forthe defendantsthen suedandplaintiff paid,
and atas and laid out at their Aprilrequest;money paid

about thesome doubtterm, court1857, expressing(the
renderedwasto therecover judgmentright against wife)
the sumalone,in the Nathan forfavor of plaintiff against

iscosts,of and which judgment$134.41 $11.80damages,
still unpaid.

The interest on said from tonotes, 1,1856,April April
in the1, 1857, 1857, wasunpaid, April, plaintiffbeing

andnotes,sued as endorser of said at' term,again May
1857, was rendered him forjudgment against $125.15

costs,and which he beforepaid$6.35damages, judgment
suit. sumsthe commencement of this The thepaid by

andcommenced,this suit was interestbeforeplaintiff up
Mead is theto amount to still1, 1858, $289.71.May

virtue the saleowner of the notes and ofbymortgage,
and the latter has no in-him thethereof to by plaintiff,
he anfar as haveterest sotherein, may acquiredexcept

to and has neverMead,interest the aforesaidby payments
ofMead to sue for thehad from possessionauthorityany

Mead has had theandthe demanded alwayspremises,
since thethe notes and plaintiff'ofpossession mortgage

him.them toassigned
such beIt was the thatby parties judgmentagreed

theas, court,in the in the of thecase,rendered opinion
factsstatement of demanded.foregoing
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J. S. forBryant, the plaintiff.

Bf. B. Belton, for the defendants.

Fowler, J. The endorsement of the notes, mentioned
in the ease, the toby plaintiff Mead, to transferoperated
both notes and to sohim, that thereafterwardsmortgage
the plaintiff had no interest in either. No suitlegal

theupon could thereafter have been maintainedmortgage
but in the name of 13 44;Mead. Little v. H.N.Ingalls,

v.Rigney 13 N. H.Lovejoy, 247.
The notes and the still remain themortgage generally

ofproperly andMead, annualunless the of thepayment
interest theupon notes the can asbe regardedby plaintiff

in somehaving to in him a title to thevestway operated
notes and that thepro tanto, it is clearmortgage, entirely
present action cannot be maintained.

It has been notes,that,contended the theby endorsing
becameplaintiff for their themakers, defendants,surety

to Mead, and that Meadto the amount ofupon paying
entitled,the notes he would be as such to be sub-surety,

stituted or to all his as thesubrogated respectsrights,
their makers for the ultimatemortgage security bygiven

;of thepayment notes for the ofthat, purpose protecting
the of the and out whatrights plaintiff, carrying might

bo to have been the of theproperly intentionpresumed
the law, in such would the andparties, case, notesregard

as to the suchmortgage reassigned plaintiff, upon payment;
and that, the facts the case,of theupon agreed plaintiff

a the notes,of the law musthaving paid portion regard
the notes and as to him.pro tanto,reassigned,mortgage

The rule is well established in this State,undoubtedly
that where the a isdue itmoney upon mortgage paid,
shall as a the in theoperate of ordischarge mortgage,
nature of an him it inwhoassignment, substituting pays
the of the or of theplace mortgagee assignee mortgage,
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as best serve the of and themay purposes justjustice
intent of the In other thewords, willparties. mortgage

foot and asbe on held theover or willkept land,security
be as the asregarded by beextinguished payment, may

the of the case and therequired by justice intention of
the the intention of the theparties; parties being gov­

where that isintention consistent witherning principle,
case;the of the and thejustice intention will be pre­

sumed to with the and interestcorrespond of therights
isunless a intentionparties, contrary very plainly expressed

or from the form and nature ofnecessarily implied the
Leavitt, 106;transaction. 7 H.Robinsonv. N. Towlev.

Hoit, 14 61; Woodward,N. H. Bell v. 34 90;N. H. Wil­
son v. 300­; Hill,N. H. Adams v. 29Kimball, 27 N. H. 211.

thethe correctness of assumedAdmitting position by
the if he had Mead thethat wholeplaintiff, paid mort­

debt he entitled to awould have beengage reassignment
theof and that, well settledmortgage, upon principles in

theState,this law would, suchupon payment, have re­
the and asdebt togarded mortgage reassigned him, the

remains,material whether thequestion thepayment by
the annualof interest theonly uponplaintiff mortgage

innotes, can tolaw theoperate reassign tomortgage him,
astanto, so to enable him to maintainpro an action there­

in name,his own to recoveron, possession of the mort­
notes themselvespremises,gaged unpaidremaining—the

the of Mead ?and sole It seems to usproperty quite
it cannot.that The of substitution orplain right subro­

could accrue to theonly hisgation plaintiff upon pay­
to Mead of thement whole amount of his claim. Mead’s

must be divested, before anotherrights entirely can be
meresubstituted, of inlaw, hisby asoperation place,

those asso to have themrespects rights, vest in him.
v. Benedict, ;Bank 15 Conn. 437­ Belcherv. Hart­Stamford

381;15 Conn. v. 6Bank, Kyner W­Kyner, atts 221;ford
UnionBank v. 1 Gill &Maryland Edwards, J. 346.of
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in call for anA at law norcau, neithersurety equity,
histhe claim of the creditor prin­of againstassignment

clothed, law,of andor be the merecipal, operationby
anwith the ofof assigneeupon principles equity, rights
debt thesuch unless he has the entire ofclaim,of paid

creditor. A tanto will not allowed. Nep­bepro assignment
334;3 Md. Dec.tune Insurance v. Ch.Dorsey,Company

v. 1 Md.Brien, 438.Grove
of intention of theThere can be no anypresumption

case,the of the tounder circumstances presentparties,
the of as an ofhave interestpayment operate assignment

theof the andthe tanto. Thepro partiesmortgage rights
theof the case no such butjustice contrary.thing,require

to consider theIt would ends ofnot subserve the justice
as effectedan entire debt to a surety, byofassignment

of andit,has but alaw,of when he partoperation paid
;still owes a and this court wouldthe creditorbalance to
as a tantonot countenance such an pro assign-anomaly

circumstances, thement, under suchlaw,ofby operation
distinct and conflict-of which could be to giveeffect only

andinterests in the same debt to both creditor surety.ing
MeadAs the owner of the entire debt and wasmortgage,

entitled to the of the anddemandedpossession premises,
thereof,the rents and for the of his debt.profits security

the him and there canthis,The contract of plaintiff' gave
he no in theof intention of thepresumption parties,any

tointerest,and the annualofpayment receipt deprive
Mead of thehisofportion expressany againstrights,

of andcontract the debtwhen he theplaintiff assigned
Besides, of an-to him. theif, themortgage by payment

nual such were reas-of theinterest, portion mortgage
to the to maintainas would enable himsigned plaintiff

actionan to recover of the prem-possession mortgaged
he not and toises, receive the rents profitsmight only

Mead entitled the terms of his owmwhich was by express
thesee foreclosebut not he notcontract, we why might
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for allbroken, world,condition the andmortgage, against
thus allMead of fromeffectually deprive thesecurity

the ultimatefor of hismortgaged premises payment debt.
If the theby of annual interest the notespayment upon

the anby tanto of theplaintiff, proassignment mortgage
were effected law,of theby operation plaintiff would

to all and intent, havethereby, every beenpurposes placed
aupon Mead,of with and be en­equality equallyfooting

titled him inwith to the commonparticipate security.
There would be no in that of theportion mort­priority

Mead,retained over that of it thusgage by reas­portion
to the If Mead havesigned plaintiff. foreclosedmight

the for of the annualmortgage non-payment interest, the
same;could thedo and unlessplaintiff Mead should

redeem from the theforeclosure, toby refunding plaintiff
the amount of the annual interest, with interest thereon,
and costs of suit, before the foreclosure should be per­

it isfected, difficult to hehow couldperceive topreserve
himself valuable lien theany upon mortgaged premises
for the of his debt.security Yet, such a result absurd,is
and seems to demonstrate the want of any sufficient
foundation for the claim toplaintiff’s thesupport present

87;action. 2 &v. HarrisHollingsworth Floyd, Gill NeptuneIn­
su­ rance 3 Md. Ch.Company Dorsey,v. 334.

"With these to theviews, of theaccording agreement
on theparties, facts stated must bethere

theJudgmentfor defendants.


