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reclaimed,executory may and the value ofpaid on an contract beMoney
contract,and ofgoods performed uponsold delivered and labor such

recovered, bythe has or rescindedbe after contract been brokenmay
partythe other thereto.

labor,hay a contract that the samesold and underperformedOne who
in other and after-party,from the store of thepaid goodsbe forshould

greaterfrom to an amount than thegoodsreceived that storewards
labor, subsequently compelled payand to forhayof but wasvalue the
cash,in of andentirely may hayrecover value his laborgoods thethe

delinquent party.of the

Assumpsit an account annexed. The actionon having
himan at the first beforeauditor,referred to hearingbeen

a ofthat he makeshouldagreed special reportthe parties
he as follows:case,facts in the which didthe

“ June,that some time to 1850,I find previous Ephraim
father of this andMahurin, defendant,the commencedH.

on a small business in in kinds oftrade, variouscarried
to theColumbia, and removed it Stratford aboutatgoods,

1850; a for his storeJune,offirst occupying building
to Thehis Charles Mahurin. businessson,that belonged

Jr.,name H. thisMahurin,in the ofdone Ephraimwas
that father wasthe reason which thefor wasdefendant,

name.not in his owncould trustedand probably getpoor,
anddone,it so permit-assented todefendant havingThe

norreceivingfor neverto continue several years,itted
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itbusiness; was inthe andbenefit fromexpecting any
fact carried the for his own thebenefit;on father butby
public and the knew that it was doneplaintiffgenerally
in the name theof defendant. At in the1854,length,
defendant was called Boston who hadcreditorsupon by
furnished for said andbusiness, been suedgoods having
and made for debts of some then anamount,liable put
end theto and his father the furtherbusiness, forbid use
of his name.

From June 9, 1850, 5,to December the1858, plaintiff
traded with the father at said and contracted astore, debt

to the 4thOn of heamounting November, 1854,$21.96.
a note other atfor deal saidgave store, of that date, for

$16, on with andpayable demand, interest, torunning
the defendant. This note was taken the father.by

In the1850, delivered the father aAugust, plaintiff load
of not but which was worth sixhay, dollars, andweighed,

used,he it his own Infor October,purposes. 1850, the
worked five inplaintiff store,saiddays repairing which

was five dollars;work worth and in January, 1851, he
onworked more said store, whichdays waseight worth

dollars. and labor areSaid ineight hay thecharged three
first items in the account annexed. It was understood
and the father andbetween the plaintiff’,thatagreed said

goods;and labor should inbe for and whenhay paid the
were taken thatboth thegoods they expected same would

in or theofpayment part On thego payment goods.
11th of the father1855, sued saidday accountApril, and

in the name ofnote the defendant. The writ was return-
Pleas,able at Coos court of Common May term, 1855,

entered,it waswhen and it was continued from term to
term to the November term, before1856, whichjust term
it was audited before B. F. In'Whidden. the account

this,sued was credited with five theofplaintiff above
work, at five Thedollars.eight days’ plaintiff’ being upon

a notwas at saidjourney, present but sent coun-auditing,
vol. xxxix. 11
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made somecontinuance,a who andsel to appearedget
and that the beabove matters shoulddefence, required
and Thisallowed. was on the 29th of Octo-credited day

At said November term,1856. a wasber, 1856, judgment
in this defendantfavor of saidrendered against plaintiff,

said and the ac-note,on the balance offor damages$27
remainder of said andthe labor notcount, hay having

This the andcredited. father collectedbeen judgment
defendant never hadand this benefit of it. Therehad, any

due to this on said athree balanceplaintiff, items,is justly
interest from time29,1856,October the$15.68,of casting

counsel claimed the thethe allowance ofwhen plaintiff’s
Ithe auditor. find that the tillnever,same before plaintiff

decision of the aforesaid action,the to makeafter expected
therefor indefendant as suchthe butchargeable any way,

and is thator the same shouldopinionpayment, myoffset
disallowed; I have stated thebut facts thatbe specially,

fourth,correct Thecourt decision. item ismay mythe
and the last item was Inwithdrawn. referencedisallowed

I findlimitations,statute of that the defendantto the
in from 1852, 1855,Vermont to June,resided September,
the action is not barred.”thatso
the auditor’s the court of PleasCommonreport,Upon

ordered a for the defendant, thehaving judgment plaintiff
the theto decision of court that the defendantexcepted
in tolaw such and filed his ofentitled billwas judgment,

was allowed thewhich court.byexceptions,

theforBay,Benton plaintiff.$■

the defendant.Williams,forG.George

findsJ. The auditor’sFowler, report substantially
sold and to thethe delivered defendant,plaintiffthat

his the and rendered for the defend-hay,agent,through
his the to theservices, recover value.ant, through agent,
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of this is anwhich of theuponbrought, agreementaction
thedefendant, same that said andthrough agent, hay

services should be for in from thepaid defendant’sgoods
store, that,that inkept of thatby pursuanceagent;

the ofreceived the defendantagreement, plaintiff 'goods
to a amount than the value of the and ser-greater hay

;vices but defendant,that the instead of hisfulfilling
same,the sued theagreement, forplaintiff-disregarded

the so theand, to dogoods, though requested plaintiff’sby
on the trial of theattorney action, and refusedneglected

to theallow for the and inservicesplaintiff hay part pay-
ment of the recovered for thegoods, wholejudgment
amount of the and collected thatgoods, subsequently

then,of the Theplaintiff. plaintiff,judgment having
thus the in thecash,defendant in forfull, inpaid goods,

which thefor it was defendantpart payment agreed by
that his and services be received,shouldhay now asks
that the-defendant be to him themay compelled sumpay

|15.68, the finds toof which auditor be due him forjustly
andthat those services.hay

The authorities are to theshow,abundant that defend-
inant the same insituation,stands to hisprecisely respect

case, as hein the would haveliability donepresentlegal
in thehad the relation to for theagreement payment hay

in been made theand services withdirectly defend-goods
himself. The defendant bound theant was acts andby

of his within the ofagreements agent, legitimate scope
that is to under thehis circumstances dis-say,agency;

in the auditor’s heclosed was bound the actsreport, by
hisof in relationand to theagentagreements occupation,

and control of the store in which he wasmanagement
saleand the of therefrom. It isgoodsemployed wholly

to the defendant’simmaterial to thirdliability parties, on
terms and aswhat betweenconditions, themselves, the

of thebusiness defendant was conducted hisby agent.
it makeNor does difference that theany defendant’s
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the as theas well pro-appropriated plaintiff’s hay,agent
tothe defendant’s theof judgment plaintiff,ceeds against

that it have beenuse. For appears,own aught mayhis
the and hisbetween defendantand agreedunderstood

business,theentire ofthat the proceeds includingagent,
thebe obtained the credit ofthat could uponeverything

enure to the benefit of the Cir-should agent.principal,
indicate such to have the ar-seem to beencumstances

that thethe auditor finds defendantas permit-rangement,
he hadafter forbidden him tohis agent, long longerted
name,in his to institute andon business prosecutecarry

and execution a suit theagainst plaintiff,final judgmentto
toa of those and thenname, for proceeds,portionin his

his use the of that execution.to own availsappropriate
thenot exonerate defendant fromcould liabilitythisBut

of his made in his inthe contracts behalfagent,fulfillto
of hiscourse as whileemployment agent,the regular

in nameon business his and his au-withcarryingopenly
in relation to the sale of the defendant’sandthority,

his care for the ofto sold.entrusted purpose beinggoods
39; v. 30Clark,Contracts Webster N. H.on1 Parsons

443, 451;secs. 442,on245; Agency, Paley’sStory
593; 2 41;Kent’s sec. Todd v.345, Com.,343,Agency

427;& Kerns v. 4Piper,Mees. Welsh. Watts7Emly,
;Merc. 69­ 356-59,on Law on Com.222; ChittySmith

; Hammond, ;Mead 1 505­202-3­ v. Str. Cary v.and Manf.
480.1 Str.Webster,

therefore,before us to be determinedis,The question
that thebe,if the facts were found to defend-asprecisely

to thein of plain-himself, anticipation selling goodsant
theof him the and the valuelabor,receivedhad haytiff,
hisnow seeks ownrealize,the toplaintiff uponof which

that should afterwards be forthey paidexpress agreement
store; and the sub-from his own plaintiff' havingin goods

in of thatreceived the goods pursuance agree-sequently
andhad refused to allowdefendantthement, neglected
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the therefor,and services in but had com-hay payment
the himto the entire value thereof inpelled plaintiff pay

cash; the had this action towhereupon plaintiff brought
recover of the defendant for his and services.pay hay
Under these circumstances, of andevery principle justice
fair would seem to the hadwhodealing defendant,require
violated his own and in rela-express agreementvoluntary
tion to the to be received bisfor owncompensation goods,
to for the articlespay contracted to be receivedoriginally
in ;therefor as far aspayment thus, thepossible, placing

in sameplaintiff the condition he would have been in had
the defendant fulfilled his toundertaking, by refunding
him the he never to have beenmoney ought compelled
to pay.

Such, is the oftoo, law,rule as we it,understand both
in this State and elsewhere. The former be-judgment
tween the forms no to theparties bar toplaintiff’s right
recover. The claim filed in inwas not offsetplaintiff’s
the action,foi’mer itand is not to examine intonecessary
the merits theof in that suit. The isplaintiff"judgment
entitled to recover, the of sale and deliv-theupon ground

of his andery the of his to thehay, rendition services
defendant. The defendant thesefailed to allowhaving
items towards for his as he had topayment agreedgoods,

the is itdo, not at butplaintiff required,only liberty,
seems to us, in to and his to treathimselfjustice rights,
the contract in for hisrelation to the mode of payment
labor and as rescinded broken. That contractandhay,
was The defendant refused to itcarryexecutory. having

and fortaken and his theout, enforcedhaving judgment
entire value his releasedof the isplaintiff therebygoods,
from all under the It would becontract. quiteobligations

hold,absurd to oncebecause the tothat, plaintiff' agreed
take the store in for hisfrom defendant’s paymentgoods

haveand let himlabor, and the defendant afterwardshay
to theto a refused allowamount, haybutgoods greater
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therefor,and in that, therefore,labor thepart payment
all for servicesis to lose hisplaintiff utterly compensation

and a result the aSuch would defendantgoods. give
his own andcontract,forpremium violating severely pun-

ish his in thethe for to litigateplaintiff failing rights
former action.

But that andoctrine,the paid upon executorymoney
ofreclaimed, and the value soldcontract goodsbemay

aunder such con­and delivered of labor performedand
hascontract been brokentract, after thebe recoveredmay
is toothereto, now wellor the other partyrescinded by

in theState,thisdiscussion,to need earlysettled although,
in33,N. H. seemed con­Gordon,v. 1decision of Tilton

v. Lyford,cases of Stevensit.flict with The subsequent
Fuller,v. H.1834, 535,7 N.in Little360,N. H. decided7

12 N. H. de­Prescott, 535,and v.decided in Snow1835,
which, as it seems to arein all1842, us,cided in the facts

ofthose thein from presentnot principledistinguishable
;the doctrine andandcase, unequivocally recognizefully

the rule ofdecisionthe latter lawsince the ofpublication
and well established.clear,as distinctbeenhas regarded

2418; Webb,22 H. Allen v. N. H.Duncan,Pierce v. N.
; Buckminster,v.; Stone,v. 24 H. 282­ WarrenN.278­ Webb

24 336.N. H.
auditor,found the thefacts bythe state ofAs, upon

ofon the thereportentitled to judgmentwrasplaintiff
due himhave beenfound to justlyfor the amountauditor

of that the ex-the date report,frominterestwiththerein,
abelow,the courtof directing judg-to the rulingceptions

sustained, and themust bedefendant,the judg-forment
vacated.ment itself

sustained.Exceptions


