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meaning ofof the actpending,not within the JuneA wasprosecution
found, only27, preliminaryhad but1859, no indictment beenwhere

magistrate.instituted before ahad beenproceedings
counsel,statute, torobberyindicted for was entitledoneUnder a former

witnesses, privileges,of and asothercompel the attendanceprocess to
;for oífence andby prescribedlaw the thepunishmenttheincidents to

abolished, fell it.its incidents withhaving beenformer punishment

the with assault-hayingIndictment, respondentcharging
on the fifth ofone Edward Presbaed and dayrobbed

in thisNorthfield, county.at1859,April,
offence,date of the theafter theImmediately alleged

anda warrantarrested complaintwasrespondent upon
after examinationand,issued therefor aby magistrate,

had, to for want ofcounty jail,was committed theduly
bail at the trial term.for his appearance August

toand not thebeenHaving pleaded guiltyarraigned
athe moved for blankhim,indictment against respondent

and the other section 3bysubpoena, privileges granted
240 of whichStatutes,of the motionCompiledchapter

the and thecourt,was denied respondentby excepted.

for the State.Solicitor,Everett,

for theJ. II. respondent.George,

The was indicted for theJ. crimeEowler, respondent
thethe of law inof Hnder force atprovisionsrobbery.

of hethe commission the offence,the date of wasalleged
convicted,ifliable to be by solitarypunished, imprison-

ment six andmonths,not confinement for lifeexceeding
inat hard labor the State Revisedprison. ch.Statutes,

214, ;sec. 5 Laws 544.Compiled
As incident to this severe hepunishment, was entitled
the same law to counselhave him theby assigned by gov-
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theeminent, to to attendance ofprocess compel witnesses,
a aindictment,to his list of theof whojurors werecopy

him,to &c. Bev. ch.Stat., 225, 8;see.try Comp.
Laws 573.

the 27,1859,act of June 1859,ofBy chap.[Laws 2221]
the for the offence with which thepunishment respondent
was was reduced tocharged, notsolitary imprisonment,

months,six and confinement to hard labor inexceeding
the State for not less’ than seven norprison more than
thirty years.

This statute reduced the for the re­punishmenthaving
offence, wasspondent’s entirely unobjectionablealleged

in to its Wooart v. 3respect Winnick,constitutionality.
N. H. 473.

the 5th section of the act of June theBy 27, 1859,
court are at the of aauthorized, request indictedprisoner
for if think to himrobbery, they proper, counselassign
and furnish him with to theprocess attendance ofcompel
witnesses in In thehis behalf. undercase,present acting
the discretion vested in them this thesection, court as-by

the counsel, but declined to dosigned more;respondent
while the insisted that he entitledwas to allrespondent
the which couldto he have made claim if heprivileges
had been indicted and were to tried under thebe law in
force at the date of the commission of the offence with

'which he was charged.
The sixth section of the act of June 27, 1859, excepts

criminal thefrom ofprosecutions operations itspending
took effect itswhich uponprovisions, passage.

is,The first to be determined whether a crimi-question
nal was the at theprosecution againstpending respondent

of aforesaid act. The case finds hethe waspassage
committed the offence 5, 1859,with Aprilhavingcharged

date he arrested aafter which was com-immediately upon
after an examination awarrant, and,and beforeplaint

hecommitted to where remained untiljail,magistrate,
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indicted at trial term of thethe JudicialSupremeAugust
circum-there,Court for this Was under thesecounty.

criminal the restances, any prosecution pending against
within the of the act of Junespondent, 27,1859,meaning

?at the date of its passage
It seems to us Thenot. before theclearly proceedings

were to a de-mei’elypreliminarymagistrate prosecution,
to secure the of the re-personalsigned only appearance

theto abide action of the Whenspondent jury.grand
had for that result theirthey was accom-provided purpose

ceased;and their function wasplished, they performed,
and had no existence—werethey nolonger any potential
longer pending.

theBesides, whole context of the act shows that only
in court havecould been intendedprosecutions pending

the sixththe of section. Such were theby language only-
be andaffected,not to to be afterwards con-prosecutions

therein inducted and the offenders the samepunished
the had takenmanner as if no in lawchange place.

that,But, contended,it is thenotwithstanding severity
of the was therespondent’s punishment mitigated by
alteration the he is entitled to thestatute,of privileges

as incidents to the offencedemanded, with which he is
;at the date of its in other words,commission itcharged,

claimed,seems to thethat,be of-by committing alleged
fence, the a vested to haverespondent acquired right

him,counsel to furnished with tobe processassigned
the attendance of andwitnesses, to all theprocure enjoy

other to which he have been entitled ifwouldprivileges
tried him tounder laws for lifesubjecting imprisonment

conviction.upon
This to us untenable. We haveposition appears wholly

claims de-no doubt the the wereprivileges respondent
and created as incidents of the severe pun-signed solely

his him,to which offence andsubjectedformerlyishment
not as the theincidents of offence. When punishment
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it;was and he asits incidents fell withabolished, might
law,the formerwell claim the to be underright punished

a trialas withto be entitled to the connectedprivileges
under it.

discretion of thewill this court revise the mereNor
attend-court as to thebelow to compelgranting process

That discretionance of witnesses for the respondent.
the trial takesthe in the wherelaw vests courtexpressly

theand a denial ofexercised,been byplace; having
22 H. 27,Davis,no lies. Baker v. N.process, exception

and authorities.
court belowThe of thetaken to theexceptions ruling

must, therefore, be overruled.
overruled.Exceptions

Gage.v.Webber

of asubjecttitle to the mattercomplainant’stheIt is not thatessential
sufficient,; it isdirectly explicitlyand averredequitybill in should be

factsfairly inferred from the stated.mayif it be
com-susceptible being adequatelyofinjury irreparable,is nottheWhere
mis-permanentor such as from its continuance ordamages,inpensated

grievance cannotconstantly recurring whichmust occasion achief
health, loss of trade or busi-loss ofprevented, as wherebe otherwise

subsistence,ness, or ruin topermanentofof the meansdestruction
; an ease-wrongfulthe acts ormay or ensue from whereproperty, will

otherwise, to aby orgrant,annexed covenantment or servitude is
estate, in further-by injunctionequityof interferea court willprivate

or the dueparty, protectof the tojustice rightsof and the violatedance
against encroachments.quiet enjoymentand of the easement

Equity. at date the com-that itsIn The bill alleged
hadlastand than pastfor morewas, forty yearsplainant


