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sufficient to enableis theof toland,Possession possessorunexplained,
wronga doer.against meremaintain trespass

to her sole andholding use,real estate underwoman,A married separate
of the same rights1846,of the statute andthe possessesprovisions

inthe same at law and inremedies,and is entitled to equity,powers,
as if she were sole andto such and-sheunmarried;property,respect

husband orlease the same to her otherrent or any person.may

farm to her solo and livesholdinga a itwife, use,Where separate upon
and he is to have man-husband and shownherwith family, occupied,

long takingseries of theand controlled it for a rentsaged years, crops,
the timber other as ifdisposingand of andwood,and products,profits,

must be toabsolute he haveowner,he were the primcLpresumed facie
ofrightful and beneficial the as herfarm,had the tenant,possession

arrangementsome with or otherwiseher, ;bysatisfactory parolupon
entitled to maintain If thereis,and be doubttherefore, trespass. upon

the to existingthe contract thebetween wife and herquestion, capacity
jury,is for the and not for the to determineit the cha-husband, court,

hisracter of possession.

clausum, andandquare cutting carrying awayTrespass,

and and cranberries.timber, carrying awaypicking
in 1844,that the withIt plaintiff,appeared negotiated

and theland, that,for said re-plaintiff’sone French by
French White,the land was toconveyed by Betseyquest,

that thethe wúfe: with hisof plaintiff,mother plaintiff’s
the house on said and thereland,moved into residedwife,

date the : that thethe oftill after alleged trespass plain-
and timber from the and for itland,wood paidtiff cut

that deed was to Mrs.the the givenout of proceeds:
a note for thesecure her for ofWhite, to pricesigning
had thusafter the for thefarm: that plaintiff paidthe

of the con-at thefarm, request plaintiff,the said Betsey,
was21,1851, whichdeed ofland, April putthe byveyed

Albin,to W. wife ofthe Emilyplaintiff,in evidence by
“ herher in her own toheld right,to be bythe plaintiff,
and interference of her hus-the controluse, free fromown

show that thetended to plaintiff,evidenceTheband.”
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the farm,whole while he the hadduring wasperiod upon
control it,of the rents and woodtaking profits, cutting
and andtimbei’, as ifits affairs in all respectsconducting
he were owner in fee and that the acts com-simple;
plained of were all committed after the execution of the
last named deed.

The defendant moved a nonsuit,for because the plain-
tiff' had not shown such as to thispossession support
action. The moved for leave amend histo writplaintiff
by therein the name of his herinserting wife, asjoining

withplaintiff to which the defendanthimself, objected.
The court overruled the motion theof becauseplaintiffj

the court had no amendment,to allow such and or-power
dered a nonsuit, ;for the cause and theaforesaid plaintiff'

and filedexcepted this bill of which wasexceptions,
allowed the court.by

Mint for theBryant, plaintiff.$
The hadplaintiff of the locus in Hepossession quo,

it own,as his and took the andoccupied rents ofprofits
it to his own use. "What more could be en­tonecessary
able him to maintain He intrespass.? being possession
in this no one else, not even his could main­way, wife,
tain she not intrespass, v.being possession. Graham

1 246­Peat, 144, ;East wherein Lord J.,C.Kenyon, says,
“ aisAny apossession legal possession against wrong

”doer.­ In Harker v. 3Birbeck, Burr. 1563, Lord Mans­
“Whoeyer is in an-­says, maintainpossession mayfield

action of a doer histrespass toagainst wrong possession.”
v. 2Holt, R.Cary 1238; 174-176;1 Pl.Ch.Strange

v. 6 EastCrosby Wadsworth, 602. atTenant at will or suf­
'ferance maintain this action. 1may Ch. PI. 176.

The this landplaintiff and for it. He wasbought paid
cestuithe trust of the land. H.v. 3 N.que Scoby Blanchard,

170; 4Pritchard v. 1Brown, 397;N. H. Greenleaf’s
Cruise ;357­ 4 Kent Com. And339, 306.293, 305,
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if the the title instatute of uses did not vestquaere legal
him. 232,H.Odiorne,New Parish in Exeter v. 1 N. 237.

The cestui totrust in is the partyque possession proper
sue in will;tenant at 162;1 Ch. PI. and istrespass;
G-reenleaf’sCruise 339; and his title will thepass by levy
of an ;execution on the land Pritchard v. 4 N. H.Brown,
404; gndand is real will enable the owner toestate, gain
a settlement; Pembroke 21 H.pauper Allenstown,v. N.
107. But if the court should be of that theopinion plain­
tiff could not maintain alone,this suit still his possession
was such, and his relations as husband of the owner were

that he andsuch, his wife could maintain the suit.jointly
And the court, all had the tobeyond question, power

thegrant amendment and allow the wife to be joined.
Johnson v. 31Brown, H. 411;N. 410, 406, Compiled

ch.Statutes, 198, sec. 18.

Minot for theMugridge, defendant.‡
The in this case isquestion not the one, whethergeneral

ispossession sufficient to maintain an action in this form,
but whether the had suchplaintiff as is in lawpossession

for thatrequired The is inpurpose. of lawpresumption
favor of inpossession subordination to the true title. In
this case, thethen, title in the andwife, shebeing living
on the the inpremises, in her. Thepossession, law, was

was herplaintiff servant or Thismerely agent. presump-
tion cannot, in this case, be rebutted evidence- to theby

Not evidencecontrary. to show that the wasby plaintiff
hold,in he so asfact, did notholding because,adversely,

his in the deed to his asappears evidence wifeby offering
the title under and in law he,which he claimed, being

wife;the husband, could to the nornot hold adversely
be-tenant,evidence to that he asshow wasby holding

cause that in exist husbandrelation cannot law between
and wife.
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thisto maintain action ascannot claimThe plaintiff
in law thedisseizin,in because hus-possession bybeing

and in; besides, fact,cannot disseizor to the wifeband be
thethere was no the wife ondisseizin, premises.being

Towlev. 8 H.N. 57.Ayer,
wife, case,The in this could maintain an action in this

the Her oftitle, itself,form defendant. wouldagainst
sufficient for thather constructive purpose.possessiongive

282; Cochran,H. v. 30Walker,Chandlerv. 21 N. Warren
she hadBesides,N. H. 379. the ease shows that actual

aand the in this actionpossession, recovery by plaintiff
would not the wife’s to an action. The con­bar right

inthe wife was accordance with thetoveyance provisions
158, sec. andof Statutes section 15 ofCompiled (ch. by13),

tothe same she is entitled all inremedies herchapter,
name for as if athereto,own sole. Noany injuries feme

act of the in ancase,husband—as this action in hisby
name—can the wife of her under theown deprive rights

statute.
thisthen, action,Can the maintain and thusplaintiff,

defendant be heldthe to two differentresponsible parties
matter; thisfor the same to for to hisplaintiff, injury pos-

and at the same time to his forsession, wife, to herinjury
?possession

terms of section before referred15, to,The general
as the wife remedies,be construed evengivingmight

herher as to exclusive Buthusband, property.against
we- the intention of thosenot,it was as provis-suppose,

of common law relativethe toions to principleschange
of husband and to make contractsthe wifeincapacities

each, Asmaintain suits other. herwith or againstagainst
herrelief to the relative tohusband, wife, prop-separate

trustees, astocan be secured pro-erty, by conveyance
for section or18, by proper proceedingsvided perhapsby

in chancery.
in this case.There the husbandwas no trust toresulting
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The use or trust is limited in the deed to theexpressly
wife free from interference ofcontrol orexclusively, any
the v. 129,See 29 H. andplaintiff. Graves,Graves N.

v. 36 N. 89.Barr, H. theFarrington Besides, conveyance
been made to the the ofhaving wife directionby express

the aplaintiff, is that it intended as.the waspresumption
and so there ingift, was no» trust his favor.resulting

v.Farley Blood, 30 354. the deed theH. toN. Again,
wife shows and the intention of theclearly expressly par­
ties to secure the interestto the wife withoutproperty any
or circumstances,in the husband; under suchright and,
no thetrust can raised in husband.be favor ofresulting
Dow Jewell,v. 21 N. H. 489.

The The stat-motion to amend was denied.pi'operly
ute of a inauthorizes such amendment in easeonly plea
abatement. There in case. Besides,was no such thisplea
the amendment not thewould obviateproposed difficulty
in the case. The action beshould the alone.wifeby

Fowler, J. the facts of the the atTJpon case, plaintiff',
the time theof ofwas in thealleged trespass, possession
premises, and had been forso several thetakingyears,
rents and use;from to ownprofits to his andyearyear
this was sufficient, on and wellprimó fade, general recog­
nized toprinciples, entitle him to maintain trespass against
a thisdoer. Mere sufficient forwrong waspossession pur­

Andersonv. v. Tar­pose. ;7 H. SinclairNesmith, N. 167­
2box, 456;2 H.;N. H. 135­ v. N.Blanchard,Wendell

Moor v. v. 21Campbell, 208; Walker,15 N. H. Chandler
N. H. 22 v.; ;282­ Brown v. H. 468­Manter, BerryN. Gar­

26 2land, 473;H. v. Dutch.Jackson,N. Todd (N. J.)
525; 515;v. Hunt v.2 A. K. Marsh.Gibson,Owings

195;Rich, 38 Me. 39 Me.Toothaker,v.Lyford(3 Heath) ­
28.(4 Heath)

The claim was and enteredthat the defendant broke
andtimber,the carriedcut andclose,plaintiff’s away
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title be-Tbeand carried cranberries. legalpicked away
in histhenot to in butshown have been plaintiff,ing

it is so far as thewife, whether, cuttingdoubtfulperhaps
concerned,and areaway anythingof timbercarrying

in themore couldthan nominal be recovereddamages
suit; for thebut we think it clear thatpresent quite

are anand whichcranberries,ofpicking, carrying away
Todd v.annual full be recovered.crop, damages might

2 Dutch. 525.Jackson, (N. J.)
"We thus far the casehave considered without reference

1846,to the statute of under which it is theconceded
s heldwife the farm her soleplaintiff use,to and separate

committed;on which the andwas thealleged trespass
contends,defendant that however haveotherwise it might

been if one else than the wife had ownedany plaintiffs
the farm, the cannot nowplaintiff action,maintain Ms
because, while his wife farmheld the under the provisions
of that andact, him,lived on it with he could not have
such a of it aspossession would enable him to maintain

in othertrespass; words, that he could not tenantbe the
of his statute,wife’s farm. 1846,that of ch.By [Laws
327, 2;see. 158,ch. isComp. Laws, sec. pro-it13,]

“vided, that ordevise,any ofconveyance bequest property,
real, or bepersonal mixed, made marriedtomay any

to be heldwoman, her thewithout of aby intervention
to her soletrustee, use,and free from the inter-separate

ference or control of husband;her hold,and she shall
and thepossess estate soenjoy devised,given, conveyed

or bequeathed, and shall, in manner,likeaccordingly;
hold which sheany pi’operty receive themay under pro-
visions of deed of madeany either ortrust, before after
marriage.”

4 of theSection act, Laws, ch. sec.159,[Comp. 15,]
thatprovides “married in thewomen, cases afoi’esaid,shall,

in allto such haverespect the same andproperty, rights
and be entitled topowers the same remedies, in their own
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and innames, at law and be be sued atliable toequity,
law and in made,contract them orequity upon any by any

them done in to such and alsobywrong respect property;
contract them made or them doneupon any by bywrongs

inbefore their the same manner and with themarriage,
same effect as if were unmarried.”they

enacts,The 17th section that in marriedcase suchany
“woman shall die all her and interest in theintestate, right

thus held shall husband,vest in herpersonal property
unless other is made in therelation theretoprovision by
terms of the contracts or which she holdsconveyances” by
the and that the husband shall be entitled toproperty;
his estate the in all lands soand tenementsby curtesy

however,held hex'. He take adminis-is, torequiredby
the estate of his andwife,tration on hold all the property,

the to her debts.except by subjectright curtesy,
The of this statute received a consid-provisions partial

the in v. 29 77;eration coui’t N. H.Bailey Pearson,by
underand it was there holden that them a covertcan-feme

liable for debtsnot contract and be so as to sub-generally,
to theirher but that herproperty payiuent,ject separate

must andvalid, be confined to connectedcontracts, to be
itself; that her under theliabilities,with the property

act, are, first,the conti’acts made in re-foui’th section of
itself;to the committedsecondly, wrongsgard property

contracts made andand,with the thirdly, by,property;
her while sole before hercauses of action existing against

effect,the is to the inThe tenor of opinionmari’iage.
far as the holden marriedsubstance, that so property by

such circumstances is areconcerned,women under they
;as unmarried that sell,to be personsregarded they may

cultivate and or man-otherwiselease, improve,mortgage,
and of the same to theiraccording owndispose pleas-age

unmarried; that,as if were buture, theyprecisely except
to the their maritalitself,in relation property incapacities

ascontinue before.
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have beenthe same views expressedSubstantially by
the inCourt of Massachusetts theirSupreme construing
act of of ours of 1846 is almost an1845, which exact

2 447;in Beal v. where itWarren, Graycopy,' was.
aholden that a married woman of landconveyance by

which she inheld under the herstatute, which husband
did not a title thevalid tojoin, passed premises, subject

to the of for inprovidedhusband’sonly curtesyright
the 7th their as in .the sectionact,section of 17th of ours.
The like indoctrine has been holden relation theto pro­
visions of ofsimilar statutes these States: Inrespective

inMaine, Davis v. Me. ;37 v.Herrick, 397­ Collen Kelsey,
39 Me. in;298­ in Blood v.New-York, Humphrey,17 Barb.
660, and 22 371;Colverv. inCurrier, Alabama,Barb.
in 247;29Roper v. Ala.Roper, v.Hooper Smith, 23
Ala. 639, and Mc­ v. Ala. inPope, 612;Cram 17 Mary­

inland, Cookev. 492­11 Md.Husbands, ; and in Florida, in
Maiben Bell,v. 6 Flor. 381.

The of the ofact 1846 islanguage broad and com-quité
Itprehensive. in aterms, to married womangives, hold-

theing this same andby tenure,property rights powers,
and entitles her to the remedies atsame law and in equity,
in relation to such as if she were unmarried.property,
It confers her makeupon to contracts inauthority respect
to it, and makes her liable to be sued at law and in equity

such andupon contracts, also for done or com-any wrongs
mitted her as therefore,to the Weby think,property.
that the intention of the act was to to the aswife fullgive

her,over held topower sell,thus lease andproperty, by
otherwise of it shedispose chooses,to whomsoever ifas

married;she had never been and so far asthat, such
is concerned, she is to treated andbeproperty regarded,

to all intents and as a sole. In otherpurposes, fem,e words,
it seems to us thethat and effect of the statutedesign
were to aenable married woman to take and theenjoy

titlesame and in holden her toestate, law, byby property



MEBBIMACK.204

Albin v. Lord.

sole its theher and use under withoutprovisions,separate
trustee,a as under the ofintervention of decisions courts

in to held;she thushad,of equity equity, property
isthat to convert what wrasbefore anto equitable,say,
a and the of ainto withestate, necessitylegal dispense

22trustee. And it hasCurrier,Colverv. Barb. 871.
inwell settled that when abeen covertequity,long feme

an to for solehas title her and separateequitable property
itshe has full and to ofuse, dispose bypower authority

insuitable act or instrument her or herlife-time,any by
in the same manner and to same extent as iflast thewill,

1390,2 Jur., 1394,were a sole. secs.Eq.she Story’sfeme
herSo, too,and authorities. she bestowmay separate

herdeed or hus-otherwise, uponby appointment,propei’ty
as a aas and of uponband well court equity,stranger;

court,her in will them-and consentapplication given
the the husband inselves decree to be toproperty passed

manner as she the same shallsuch shall or thatprescribe,
made for 2be with or liable his debts. Story’scharged

see. and And when the hus-Jur., 1396, authorities.Eq.
ofband, with the of the in the habit re-wife,consent is

and dividends of herrents,the income,ceiving profits
of are accustomed toestate, courts regardseparate equity

as choice sothe transaction itself her voluntaryshowing
the andit for the use and benefit of family;to ofdispose

heras the as ten-while propertyhimthey regard holding
asand heror rentsant, profitsand dividendsreceiving

him to accounttrustee, will not ordinarily requirethey
thatthe lastthe income of every-year, presumingbeyond

mutual agreement.has beenthing adjusted byprevious
and2 authorities.1396,sec.Jur.,Story’s Eq.

we think thatinIn decisions equity,to theseanalogy
wife,that a whoitcase,thewhere, as in appearspresent

andsole separatein a farm to herholds tlm estatelegal
he anduse, husband,her and managesitlives withupon

theowner, receivingcontrols as if he the absoluteit were
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and it isincome to be incrops, theprofits, presumed,
absence of theto that he holds andany evidence contrary,

it with her as her underconsent,occupies tenant, some
lease, or orverbal written,agreement arrangement, by
which the rents and are to becrops, profits appropriated

him to the of thebenefit rather thanby that hefamily;
carries it on for in theher, of a servant or hiredcapacity

2man. sec. 1396­Jur., ;Story’s Eq. v. 29Roper Roper,
Ala. At all events,247. when the husband is shown to
have actual and control of thepossession andproperty,
the to contract exists between the ifcapacity thereparties,
be thedoubt it is for the andupon question not forjury,

court,the to determine the character of his possession.
The title to the inloeus was in thelegal quo plaintiff’s

wife. The was to her, to beproperty holdenconveyed
“ in her her freeuse,own to own from theright, control
and interference of her husband.” No ofrights creditors

and what was the considerationinterfere, of the deed,
isand whom immaterial. Thepaid, wasby conveyance

at themade to the wife and he cannotplaintiff’s request,
astherefore,it. No to the ofrepudiate question, arights

;trust arises in case thecestui the butque single question
anin whose name shall action be for ais, tres-brought

held, theto thus on which husband andpi’operty wifepass
the samereside, he to hisaccordingmanaging pleasure,

the income and Ve think itcrops.and mustreceiving
in the name theat ofleast, andbe, 'prima husband,facie

Thereasons title in-is,for the already legalsuggested.
has the andactual,in he theher, butdeed, presumptively

He is shown toand beneficial havepossession.rightful
and without for aobjection,received appropriated, long

andrentsseries of the incomeprofits,successively,years
to havetherefore,and and must be holdencrops, presumed,
somethe farm as her tenant,and satisfac-uponoccupied

or otherwise.with her,arrangement by paroltory
14xxxix.VOL.
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views, the the ofWith these to theexceptions ruling
a must andbelow, non-suit,court theprevail,directing

so it. is un-vacated;rendered thereon be thatjudgment
to consider the as to the amendment.necessary question

sustained.Exceptions

Bonney.v. HoraceState

illegal sale liquor, prooffor the of and sale byan indictment of a theOn
hotel,servant, Held,at the bar of his it that it wasrespondent’s was—

the respondentthat at the sameproveto timecompetent engagedwas
selling liquors at asplace, tendingbusiness of that toin the show that

sale,toauthorized make such and that respondent’swas thethe servant
declarations, after,daysmade a few that he had sold intoxicating liquor

traffic,continue theplace, and should wereat that admissible.

the with anIndictment, salecharging respondent illegal
liquor.of intoxicating

testified,B. G-ault that about theThomas middle or last
heJune, 1859, three ofof purchased glasses intoxicating

theat the ofbar housepublic theliquor kept by respond-
in this ofHooksett,in a manent, unknowncounty, to

hadheand whom never seen beforehim, or since, but
he Otherdescribed. evidence tendedwhom to show that

thetoman,a thisanswering description given by witness,
at work in andhad about thebeen employed housepublic

thethe respondentof summer.during past
T. BurbankSavory testified, otheramong thatthings,

ofsecond he1859,the had aJuly,on day conversation
inthe relation to therespondentwith character of the

publie thehouse latter, in whichkept by the respondent


