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Timothy Osgood Osgood.v. Jonathan S.

note,Im suretyan uponaction a to hispromissory given by principalthe
to indemnify him for is theliability, damagesthat the measure of

trial;amount unless he haspaid by surety anythe time before andat
paymentmade such nominal alone.damageshe can recover

Assumpsit. The other things,plaintiff sought, among
to recover the amount of one fornotes,two- promissory

and the 81, 1857,$1000 other for dated October$2000,
the orand to thesigned defendant,by plaintiff,payable

onorder, with interest. These weredemand, notes given
to the in notesconsideration of hisplaintiff signedhaving
for and with the of and as secu-defendant, amount,equal

to him for and withrity thus forindemnify having signed
the defendant. It did not that, at the commence-appear

ofment this the hadaction, plaintiff uponpaid anything
the notes he had with and the defendant.for Uponsigned
the writ in this suit the defendant’s had beenproperty

and the sameattached, had beenproperty subsequently
attached at the suit defendant,of other creditors of the
and those creditors had beensubsequent attaching per-
mitted to and defend.appear

The claimed that he was entitled to recoverplaintiff
the notes in suit the full amount of all the notes heupon

had andwith for the which had notdefendant,signed
been the himself; or,defendant if that hepaid not,by
was entitled to recover sum as hethose notes suchupon
should heshow had the rendition ofbeforepaid, judg-
ment, the notes he had and for the de-withupon signed
fendant. From both these the attach-positions subsequent

that,creditors contended under thedissented, anding
the recovercircumstances, could notplaintiff anything

the notes in commencementunless, before theupon suit,
of his he heaction, had the notespaid uponsomething
had andwith for the defendant.signed
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Mini for theBryant, contended that tbeplaintiff, con­if*
sideration for the note was and that tbegood, plaintiff'

recover all such sums as be badmay or assumed topaid,
before tbe andpay, judgment; cited on Promis­they Story

69;186;Notes, sec.sory Gore,v. 15 Mass. Hazel­Cushing ­
tinev. 390;11 H.Guild, N. Little 18 426.v. Pick.Little,

Morrison for tbeStanley, defendant.<f*

aBellows, J. Tbis is suit to recover tbe amount of
two tbenotes, defendant to tbepromissory bygiven plain-
tiff’ to him for notes with tbe defend-indemnify signing
ant as bis and it that at tbe time of tbesurety; appearing

of the suit tbe bad as suchbringing plaintiff paid nothing
tbe becan recover and ifsurety, question is, so,anything,

bow much ?
In Hazeltinev. 11Guild, N. H. tbe390, whole question

andsettled,is we see no reason to from thedepart princi­
there established. tbe doctrines of that case tbeples By

cannot recover nominal dam­plaintiff anything beyond
be has alluntil or tbe for bedebt which ispaid partages,

itBut is not that sucb besurety. necessary payment
made tbe suit is It is itbefore that bebrought. enough

at time the trial. Inbefore accordance with tbeanypaid
Guild,doctrines of Hazeltine v. are tbe cases of v.Swift

241; 69;21 Pick. v. 15 Mass.Crocker, Gore, Lit­Cushing
13 426.v. Pick.Little,tle

case is like casetbis tbe of covenant on aIn principle,
incumbrances, where nominalwarranty against damages

untilcan recovered or the amountbe ispayment,only
v. 235­Willson, ;fixed. 35 N. H. BrooksWillsonotherwise
In this class eases tbe20 Pick. 474. ofMoody,v. only

can because tbe eove­recovered,beamount actually paid
as tbe bolder of the mort­disturbed,never be3iantee may

tbe incumbrance,that is obtainwhere may paymentgage,
A thesimilar exists to recov-objectiontbe covenantor.of



1859.TERM,DECEMBER 211

Robinson v. Aiken.

thea whichbefore actual withoutery by surety payment,
consideration as failed.bemay regarded having

The the that the measure ofthen,of iscourt,opinion
the atwill be the amount plaintiff anydamages paid by

ifthat,time the and no such betrial;before payment
and more.recovered,can noshown, nominal bedamages

The thedecisions the doctrine thatwhich establish
amount therecover forplaintiff suretymay any paid by

trial,before that in case of no suchnecessarily imply pay-
ment, nominal be recovered. Otherwisedamages may
no action could maintained hadbe unless beenpayment
made suit;befoi’e inasmuch as there must causehave been
of action at its commencement; and so the doctrine is
assumed to be in the cases cited.

As there is no for in this noprovision case,judgment
further isdirection the cause must re-but benecessary,
tained for farther proceedings.

Aiken.Robinson v.

mayor city, salary,of a of a under an annualThe official services are
“ 208, 9,meaning chapterthe of ofperformed,”labor within section

; trustee,city chargedand a cannot be as a on ac-the Revised Statutes
services, process,of the trusteecount of such rendered after the service

daysfifteen to service.prioror within such

of this case from theThe facts opin-sufficiently appear
court,of the deliveredion by

The the Man-J.* defendant Smith ofDoe, mayorwas
a of achester, $1,000at quarterly.salary year, payable

that as trusteeThe statute no summonedprovides person
* Bellows, J., did not sit.


