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questionthe hasUpon, whether there been a breach of bya contract the
defendant to the apay plaintiff certain amount in sawing clapboards,
out of lumber to be furnished theby plaintiff, a hayingwitness testified

agentthat the defendant’s refused to certain logs plaintiff,saw for the
witness, them,but them for the paid agentsawed who the sawingfor

transaction,and receipttook his therefor at the' time of the receiptsuch
is admissible in evidence.

The magistratecertificate of a taking deposition,a that takingthe causeof
trial,deponentwas that the placelived more than ten miles from the of

primóis but not conclusive evidence of the distance.facie
offered,such deposition is the court theuponWhen will receive evidence

question of ofplacethe distance from the of trial of the residence the
deponent, question admissibilityand decide it as a of the of evidence.

Where, arbitration,upon parol agreementa to submit all demands to one
of the parties falsely to the he allrepresents presentedother that has his
claims; other, acting upon representationand the the belief suchthat

true, award,is performs party makingthe the such isrepresehtation
estopped to designedly fraudulentlyrecover a claim and withheld from
the submission.

Writ oe to aEntry, foreclose to securemortgage given
the a noteof or datedcontract, 81,Decemberpayment
1844, the defendant, and theby togiven payable plaintiff

the first of inDecember, 1850,by day clapboards;sawing
the to fui’nish intimber,suitable delivered thepayee mort-

in season for the same togagor’s mill-yard, be sawed
before the note became due.

One a witness called the testifiedMcAlpin, by plaintiff,
that in the winter 1849-50 heof drew some into saidlogs

account;to on the that thebe sawedmill-yard, plaintiff’s
defendant’s refused to saw them on the plaintiff’sagent
account, but sawed them for the themwitness, charging
to him in account. On he testifiedcross-examination that
he the bill for these at the time of thepaid sawing logs

and took atransaction, which was datedtherefor,receipt
in mistake. He and identified the1849, by produced
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taken,thus and to readhim, was itreceipt permittedby
before the the Theplaintiff’s objection.jury, against

offered evidence that the were notdefendant drawnlogs
1849-50,in inthe winter of but the winter previous.

mother,hisThe offered ofplaintiff depositionthe Mary
TheMerrill, to which the defendant objected. magistrate

as thecertified, cause of that the liveddeponentcaption,
more ten miles Thethan from the of trial. defend-place

hadant summoned the she refusedwitness, but to attend.
A wascapias issued, but the officer to herneglected bring
into ascourt, she to be sick and unablepretended to come.
It shown thebeing by evidence thatsatisfactory deponent
was not absent from the didState, not live out of the
State, nor more than ten themiles from trial,ofplace
and that she was not insane, old and orinfirm, sick, un-
able to trial,attend the the court therejected deposition.

The defendant one inproved Kimball that theby fall
of 1852 the and defendantplaintiff agreed by parol to
submit all demands between them him asto sole arbi-

;trator that he referee,acted as such and made an award
in favor of the which the defendantplaintiff, fulfilled by

to the thepaying amount thereof at theplaintiff time;
that both award,before he made saidparties, explicitly
stated to inhim, to him to themreply inquiries put by

that had neither of themseverally, other de-they any
mands of kind the other than what hadany beenagainst

before him, but that the note in suitpresented was not
to him.submitted There evidence onwas the ofpart the

that the note wasplaintiff withheld ofby theagreement
parties.

courtThe instructed the thethat if atjury plaintiff, the
time of award,said and the notesubmission held in suit
as valida due and thenote, from defendantpayable to
himself, and, the orofby parties,agreement through

or itinadvertence, accident failed to bemistake, submit-
ted to the referee, the recover in thisplaintiff might
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award. Butandthe submissionaction, notwithstanding
all theirto submitthat if the agreedparties mutually

Kimball asto said soleclaims kind and natureof every
to theand representedthereferee, purposelyplaintiff

the referee andand induced bothreferee, intentionally
and toand actbelieve,the upondefendant to understand

all his claims ofthe that hadbelief, he presented every
the referee,had andkind, and backkept nothing, acting

the defend-award,made an whichthis hadbelief,under
hadbelief, fulfilled,sameunder the therebyant, acting

and found thehis fromposition, theychanging previous
andhad fraudu-thatevidence the plaintiff designedly

in from the thensubmission,note suitwithheld thelently
init thishe be from suit.would recovering uponestopped

a verdict for the defendant,returnedThe jury having
set aside athe be and newthat samethe movedplaintiff

inof the court,errortrial for permittingallegedgranted,
the in saidbeforeto read jury,said be rejectingreceipt

aforesaid asthe instructions toand indeposition, giving
conduct,fraudulent foundthe of the ifeffect plaintiff’s

theby jury.

Bellows,and for the plaintiff.Kittredge

and for the defendant.Foster,PerJdns, George‡

theThe breach of defendant’sJ.* contractDoe, alleged
the Thelumber forwas in not witnessplaintiff.sawing

thethat he drew some to defend-testifiedMcAlpin logs
account,to on the andmill,ant’s be sawed thatplaintiff’s

the defendant’s refused to saw them on the plain-agent
tiff’s sawed them foraccount, whobut McAlpin, paid
for the at the and took atime, therefor.sawing receipt
The that he notdeclarations would saw theagent’s logs
for the as of awere admissible breachplaintiff, evidence

* Bellows, J., did sit.not
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of tbe contract tbe and tbe wasdefendant,by receipt
admissible on the same theground. Notwithstanding
refusal the in the outset saw the on theof toagent logs

heplaintiff’s if, them,after had sawed he hadaccount,
cancelled the made had agreedagainst MeAlpin,charge
with him that the should be considered as donesawing
for the had allowedand the toplaintiff, beclapboards
taken without for the theaway payment sawing, parties

well have considered the ascontract not brokenmight by
that transaction. The was a declara-receipt substantially
tion theof the that was made MeAl-agent payment by

on his own and theaccount, that refusalpin theby
in the instance,first to theagent, saw for wasplaintiff

still in. The andpersisted thepayment MeAlpin,by
the were relevantpayment by and ma-receiving agent,

terial, and the verbal or written declarations of MeAlpin
or thethe made at atime,agent, tohaving tendency

acts,elucidate or character to those and whichgive might
derive a them,of credit from were admissible.degree

the"Whether should have considered the ofdate thejury
as evidence theof time of the transaction, cannotreceipt

thenow be as to theconsidered, admission ofobjection
the andwas no instructions werereceipt general, requested

that is,The now whether itupon point. only question
was admissible for purpose.any

Tbe certificate of the cause of themagistrate’s taking
of Merrill was not conclusive. The stat-deposition Mary

ute could not have thebeen intended to give magistrate
decideto without the truth ofpower finally, appeal, upon

the the acause Italleged by party taking deposition.
would thatbe unreasonable toparties, taking depositions
be used in the causethis should have ofcourt, taking

their own selection.determined another tribunal ofby
It is of thefar to hold that the certificategoing enough

milesthat the lived more than tenmagistrate deponent
from the of a goodwas evidence ofplace trial, 'primdfacie
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cause for the Thedeposition. wastaking deposition
properly rejected.

The case of v.Whittemore 2Whittemore, 26,N. H. has
been cited as an the correctness of theauthority against
instructions to the It case,was decided in thatgiven jury.
that in on accountassumpsit annexed, where the defendant

in thebar thatpleaded after theparties, date of the
in the account annexed, agreed bond to sub-charges by
demands themit all to arbiti’ament of certain referees,

theto commencementwho, of theprevious hadaction,
awarded the aupon premises, that thereplication charges
in the annexedaccount were not laid before referees,the
nor embraced in their award, was The decisiongood.
was the that the input wholly upon demand suitground
was not to andbe necessarily toconclusively presumed
have force theof inpassed, award, remby Itjudicatam.

if the towas said refer were broken aagreement by neg­
lect toor refusal submit or all of the demands, anany

lie theaction would on for suchagreement asdamage
thesustained breach. Butbe whether thebymight plea

anhave been bar,would not unavoidable if it bad further
hadthat the andplaintiff fraudulentlyalleged designedly

thesubmission,withheld from the demand in suit, and
and falsehad induced theintentionally, by representations,

anddefendant to the in thebelieve,to award be­perform
hadthat all demands been submitted —or whetherlief,

defendant in somenot,the avail himself ofway,might
defeat fraudsuch a defence to and avoid action,ofcircuity

a not considered "in that ease.was "We thinkquestion
a defence is as an andthat such that thegood estoppel,

to the wereinstructions jury favorablegiven sufficiently
v.to the 7 N. H.Page Foster,plaintiff. 392.

on the verdict.Judgment


