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bya suitcurtesy, has commencedby the whoA of an estatemortgagee
costs, the actionrecover wheremortgage, cannotto foreclose hiswrit
curtesy.thebyof the tenantreason of the deathbyfails

1844,25,a dated MayonEntry,or mortgageWrit
and onedefendants,of tbeClark, oneEzi'a D.signed by

their note the.to secure ofEelton,H. G-. to the plaintiff',
not bywassame date. This .Harrietsignedmortgage
Eelton diedElishaClark, fortythe other defendant. years

Eelton, son,a and Harriethis farm to H. G.leavingago,
a the defendant.Clark,Eelton, now Harriet daughter,

aboutThe defendants intermarried years ago,twenty-eight
farm; said Ezra D.theresided havingand upontogether

farm such as hesaid hadexceptor title tono other right
tillsaid the deceaseHarriet,withforce of Ms marriageby

his widow, HarrietJune, 1859,inEzra,of said leaving
Hiram G. Eelton lived withand seven children.Clark,

three fourtill within orof the time years.them most
a title H.obtained tothethree plaintiffAbout yeai’s ago

time Ezra D.and since thathalf,G. Eelton’s undivided
that half.the rent forhas to payagreed

to the court thesubmitted by partiesThe questions
Ezra -D.can maintained sincethe action beare, whether

costs ?if is the entitled todecease; not,and plaintiff’Clark’s

Q. for theClarke,C. S. plaintiff.W. $
itsrecover is to be triedof a to by1. The partyright

Ford v. Phil­action is commenced.at the time thevalidity
21 H.v. N. 507.202; Bragdon,SchoolDistrict1 Pick.lips,

unlessof theis to the actionliable mortgagee,personAny
Edminster,in himself. Smith v.he can show a better right

is in of mort­who13 410. possessionN. H. Every person
fee,as a disseizor of thetreatedbemaypremisesgaged



HILLSBOBOTJGH.244

Dodge v. Clark.

unless he underholds a title to theparamount mortgage.
v. Bates,Wheeler H. 460,21 N. and cases there cited.

2. It is to cite authorities to theunnecessary thatpoint
Ezra D., his with Harrietupon and the birth ofmarriage
a of achild, became seized inlife estate the inpremises

and also thequestion; that theto con-mortgage plaintiff
hisall interest in the estate.veyed

3. The case finds that Harriet was in at thepossession
time the wasaction commenced. ¥e submit that the ac-
tion was as asbrought her, wellrightfully against against
Ezra D. theDoes mere fact of the D.decease of Ezra op-
erate to defeat the ?action

4. But if the court are of that since the com-opinion
mencement of the sheaction has a better title toacquired
the in than thequestion demandant stillpremises has, the
demandant is entitled to his v. March,costs. Bailey
3 N. H. 274. The writ in this action was dated 9,January
and onserved defendantsboth 19, 1859.January

B. for the defendant.Wadleigh,

C. It inBell, J. true,be that themay general right
of a determinedto recover is to be theparty state ofby
facts thewhen action is commenced; but theexisting rule
is no meansby true. There areuniversally num­large

cases suitof where a is defeatedbers by subsequent
well commenced. All ofevents, originally casesthough

darrein continuanceare of this Inpuis class. realpleas
of which the action aactions, is an exam­upon mortgage

is the of thethe action defeated demandantple, by entry
andthe oftakingpremises, possessionupon mortgaged

274;3 N. H.March, Mitchell,them. v. Waldo v.Bailey
365; a24 H. or a232; Rast. Ent.N. by recovery by

the tenant of the same Walcottagainst premises;stranger
54;14 409; H, 56,v. Mass. Com. Abatement,Spencer, Dig.,

tenant;a release of his to the Com. Beleaseby Dig.,right
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5; ;Co. Litt. b a276,B. or transfer of his to arightby
third cited;v. above Everendonperson; Mitchell,Waldo
v. Beaumont, 76;7 Mass. aor the ofby acquisition good
title the tenant, the suit. v. March.by Baileypending

A real action the'tenant of a condi-maybe bybrought
tional or defeasible estate in aor tenant of a sim-fee, by
ilar estate for life. His estate be valid at the timemay
of action,his but be defeatedcommencing may pending
the suit a breach of condition and theby for for-entry

;feiture or the occurrence of the event which aby upon
defeasible estate is to terminated;be aor in the case of
life theestate, death theof onby whose life theperson
estate depends.

In cases,all these the estate of the demandant having
come to an andend, his interest in the property having
ceased to heexist, is no entitled to recover thelonger

and no for theproperty, of thejudgment possession prop-
can be rendered in hiserty favor.

The casepresent is one of a life estate. Mrs. Clark
was the owner of the demanded in her ownpremises right
in fee. herBy and the birth of a herchild,marriage,
husband became entitled ato life estate theby curtesy
initiate, his own life. hisduring of theBy mortgage

hisproperty, his life to theright during passed mortgagee,
and the action of the was well commenced inmortgagee
the life time of the husband him, andagainst perhaps

his in theagainst case thatshows it wasnothingwife—
not well her. the deathbrought of theagainst hus-By

his estate,band and the of hisconsequently mort-right
terminated. Thegagee, instantly became nomortgagee

entitled to recoverlonger for the land, and hisjudgment
action a course ofby proper must be defeated.proceeding

In a real action, the must be for thejudgment recovery
of the and ifproperty demanded, demandant isthe not
entitled to hethat, cannot recover alone.damages

costs for the are the mereOrdinarily incidentplaintiff
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or theof ofthe thethe-judgment for recovery property
which are the of the.suit.damages object

191,the costs follow theStatutes, 1,Bevised ch. sec.By
event of directed theaction, unless otherwise byevery
law, title,or the failure of thecourt. the plaintiff’sBy

hereestate,and the the defendant be-of histermination
and conse-favor,comes entitled in herto a judgment

incosts,a unless theto for exceptionquently judgment
the canstatute be made to apply.

established in such cases to be,We understand rulethe
that it that the action wellwhere was broughtappears

costs,the will be entitled to thedefendantoriginally, only
which the toafter the occurrence of the event by right

March, interminated; above;v. andrecover is Bailey
the is terminated the act of thecases where action by

thatit that the costs tohimself, will be uppresumedparty
time Kim­have between the parties.been compromised

v. 3 96.Wilson,ball N. H.
entitled to can re-The adefendant, judgment,though
deathcover costs since the of her husband.only

he isBut the claims that entitled to recoverplaintiff
least the time at inter-at to which hiscosts, up mortgage

His claim is someest terminated. foundedchiefly upon
dicta in the v. Inobiter case of 3 H. 474.Bailey N.March,

ease the tenant a the de-that better title thanacquired
theto one of the butmandant half inpremises question,

otherwas entitled to for thedemandant still judgment
and could havehalf, for costs. Noconsequently question

action,as to the in a case wherearisen costs the plaintiff’s
histhe loss ofcommenced,well was defeated byoriginally

costssuit;the and think fortitle we apending judgment
of a cannotelse,in favor who recoversplaintiff nothing

recovered, case; such,in per-be unless some very special
; Bev.as the case fraudtrustee,of withhaps, chargeablea

in bank-Stat., 34;ch. secs. and some cases222, 33, perhaps
ruptcy.



1859.TERM,DECEMBER 247

Londonderry.v.Litchfield

think noAs the rule under our we costsstatute,general
does not so far incan be to a whoparty prevailadjudged

be claimed. Tbebis suit as to recover of whatsomething
must aevent of tbe action in such case be forjudgment

tbe tbe unlessevent,and law costs followdefendant, by
an are aware ofto tbe rule is established. Weexception
no case.to thisexception applicable

the with costs.defendant,Judgment for

Londonderry.Litchfield v.

evidence, upon point already conclusivelyaThe exclusion of cumulative
setting aside afurnishes no cause for verdict.proved,

support of the minor child havingA is not liable for the of a fathertown
therein, child,may supportto another that such un-his settlement town

andactually pauper; paupera the child is not a soless such child be
abilityhas sufficient to maintain it.the fatherlong as

fchildren,minor as helegitimate longhis sosupportis bound toA father
ofdisposingto do so without whatpropertyor wherewithhas credit

familyhimself and toin order to enableimmediately replacedbemust
together.live

sufficient, and do notalthough it be informaljurya isofThe verdict
them, onveryit find matterif theissue submitted tofind in terms the

necessarilyis concluded.itand from whichdepends,the issuewhich

tbe sum ofto recoverstatute,under tbeAssumpsit,
of GTihnanin tbeincurred supportfor$109.83, expenses
of G-ilmanminor sonMelvin, an unemancipatedParker

settle-bisa legalto beMelvin, havingpauper,alleged
bis in-tbe oftown,in defendant during periodment tbe

1858.7,and29, 1857, Augustbetweensanity, August


