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i>. Young.State

it; sovirtue of that he declared in hisexpresslyby con-
1841,Parker in and thatto Clark Clark Parkerveyance

hisand the havedefendant,includinggrantees, continued
from that time to theto themoccupy present, toclaiming

hold and them under titleown this from John Durant.
room for thatdoubt, therefore,There is no the evidence

atended to show continued foroccupation twen-strongly
thethose title inbyty-four years, claiming legal the

thedemanded ofcolor title in Johnpremises, through
deed to himDurant, virtue of the from "Wended;by and

theand color of title are tests ofoccupancy effectualonly
adverse With these views there must bepossession.

theupon verdict.Judgment

Young.State v.

jointOne of two assault,indefendants an indictment for an aggravated
contendere,has pleadedWho nolo against judgmentbut whom no has

rendered,been is not competenta witness for his co-defendant.

Generally, one of several jointly forindicted the same offence cannot be
a witness for his co-defendants he has tountil ceased be a party to the
proceedings, him,either by entryan prosequiof nolle as to a verdict

acquittal,of or a judgment against him guilty uponas his confession
otherwise,or that byso the suit is as to him a judgmentended for or

him,against and so that the inproceedingsresult of farther the case
by possibilitycannot ofcertaintyaffect either the extent or his own

punishment.

andIndictment, thecharging respondent Lafayette
Goodnow an assault uponwith Wil-jointly aggravated
liam the of the latter was endan-Kimball, lifewhereby
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severally plead-"When both respondentsgored. arraigned
ed not the trial Goodnowthe on ofguilty. Upon coming
retracted his and entered nolocontendere.plea,

asthe he offered GoodnowOn trial of the respondent,
behalf, object-a witness in his theand, Attorney-General

Thetothe court declined himto testify.ing, permit
thereturned a verdict of respondenthaving guilty,jury

trialmoved the and a newthat same be set aside granted,
as athe of Goodnowfor exclusionsupposed improper

witness in his behalf.

B. B. theBunker, for respondent.

referred to State v.General, State,The for theAttorney-
151;1 Charlton431; Calvin,1 v.Mooney, StateYerg.
95;10;2 v. Johns.Smith, Bills,v. Ire. 402­ PeopleState ­

Law,Cr.154;Rex 5 Wharton’sv. (3dLafone, Esp. ed.)
;303­ 5 sec. 980.509,U. S. Dig.

thelaw, par­at commonBowler, J. As a rulegeneral
werecases,as as civilties to the in criminal wTellrecord,

or co-­witnesses, either for themselvesnot competent
& Am. on Ev.330;1 Phill.Ev., 329,suitors. Gr. secs.

371; 222;1 Gilb. Ev.1 3 Com.; ;Phill. Ev. 45­ Black.47­
2120 Low142;Frear v. Johns.Evertson, v. Blodgett,

H.N. 121.
defendants were5 the154,In Rex v. Lafone, Esp.

in thesearchers of leatherindicted for obstructingjointly
not allLafoneof their pleaded guilty;execution duty.

Brskine,default. ofsufferedthe others byjudgment
defend­call defaultedto theLafone,counsel for proposed

as him. Bllenboroughants witnesses Lord expressingfor
con­Brskineas to of sosome doubt the doing,propriety

a witnessthat there be no totended could objectionlegal
him a of his testi­to exclude andsufficient deprive party

hein the evidencecrime or interestbut positivemony,
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;to here in the defend-was that there was no interestgive
default;ants whom there thatwasagainst judgment by

as the extent of the and the officersviolence toopposition
had been the offence of each defendant on theproved,
record offence,was a distinct and their in nopunishment

“wise connected. In Lord said : Inreply Fllenborough
the case a aof indictment several forjoint jointagainst
offence, evidence andoffered,I have never known this I

admitted. To allow this evidencethink it cannot be
ifcase;criminal for two were in-would to everygo

one,dicted, default, pro-by suffering judgment by might
the There is a of aretect other. community guilt; they

thean unlawful offence is theall in proceeding;engaged
not the act of the individualall, Lafone,of only.”offence

trial, was foundupon guilty.
sustainedof this case seems to be theThe doctrine by

Bill,in v. 10of New-York Johns.Peoplecourtsupreme
one of severalon the trial of defend-95, where, separate
not theants, who had courtseverally pleaded guilty,

the other defendants to forrefused to thetestifypermit
trial, on the that their toone on thebeing partiesground

and it maderendered them no differ-recoi’d incompetent,
orence whether were tried Andseparately.they jointly

2Commonwealth,is v.the same effect Campbell Virginiato
314.Cases

in633, is citedFletcher,Rex v. thegenerallyStrange
doctrinethe of Rexbooks as contraryelementary holding

; in Rexfor v. Fletcherbut thinkv. weLafone, erroneously
called as ato be witnesswasdefendant,the who permitted

to a him,the had submittedother, judgment againstfor
and admittedhis was tofine,andfined,had been paid

theRaymond, expressly uponLord Chief Justicebytestify,
as to him.ended Andthat the wasprosecutionground

to thea recordindeed it was. He was no partyso longer
had beenif he indictedmore thansense,in any just any

hadthan if he been triedorand convicted separately,
vox,, 19xxxix.
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nohavecouldHisand testimonyacquitted.separately
had beenfor thathis owneffect punishment,uponpossible

satisfied; or subsequent proceedingsand uponinflicted
terminatedhad beenfor allhimself, proceedingsagainst

him.as to
Marsh, 10 Pick. the court57, say,v.In Commonwealth

“ has convicted,defendants beenof severalafter onethat
otherwise, and the convictionorhis confessionownby

nothere seems tohim benot render incompetent,does
be to forhe should not testifyreason permittedwhygood
; conviction, hefor,the other defendants afteror against

issue.” In another ofa to the partis no partylonger
“the court thecase,in the same say, partiestheir opinion

in or criminal areactions,whether civil notrecord,to the
an evidence,as inflexible rule ofwitnesses,admissible by

on the of interest,founded but onnot exclusively ground
ofthat public policy.”

as a rule,latter wethis proposition, general fully"With
former, if,the isconviction,and also withconcur, by

court;of thea not be-meant conviction by judgment
aconvicted has ceased to bea defendant thuscause party

defendants, but because hethe other isthe issue withto
in the sense ofrecord,to the in-beingno a.partylonger

the matter ended astherein,interested tobeingwayany
defendantseach of several separatelyhim. "When pleads,

other;the issue with the anda to if theisneither party
aof convicted defendantthe admission were,ofground

a the theissue withhe no party others,was longerthat to.
defendants, who had theseverally pleadedseveraleach of

for each of hisissue, co-defendantsmight testifygeneral
the issue with him.trial ofaon separate

anGansel, 1, affidavit of Leev. Cowp.In Lee being
that he stood convicted ofit wasoffered, objected perjury,

Lordconviction was Mans-produced; whereupontheand
athat a conviction ofremarked, upon charge peijuryjeld

to the unlesssufficient followedwitness,not disqualifywas
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a continued hiscase,”know of no“Ijudgment.by
been ana conviction alone has objec-“whereLordship,

ation, because, motion in arrest of itjudgment,upon
clear,be We think it therefore,may quashed.” quite

Marsh,that and other cases whichCommonwealthv. many
of a defendant as a witnessconvicted forcompetentspeak

renders himhis unless the conviction infa-co-defendants,
mous, to refer to a convictionmust be understood upon

it ishas been because therendered,which judgment judg-
thement alone that renders convict infamous.

While, we that one of severalthen, defendants,agree
convicted,has or otherwise,who been confession andupon

sentenced to his offence,the merited if notpunishment by
rendered infamous disinterested,be and athereby may

co-defendants,witness for his asbecause tocompetent
him the ended,cause is and he is ano to thelonger party

more than if beenhe had tried andanyproceeding,
it usacquitted, seems to this has noreason application

whatever to the acase of whodefendant has merely
entered a nolo contendere,but whom noagainst judgment
has been Herendered. has neither been or con-acquitted

; hevicted is still a to the to therecord andparty proceed-
; is still entitled to inmove ofing arrest orjudgment,

be tomay withdraw his andpermitted theplea; very
co-defendants,of hisacquittal his ownprocured upon

if he were to intestimony, pennitted sometestify, might,
cases, be forcausegood arresting any judgment against
himself. for instance, a andSuppose, tworespondent
others were indicted a riot,for three theonly leastbeing
number of that can commit the offence.persons He

;enters a nolocontendere the theothers plead issue,general
theand, of their areupon testimony co-defendant, acquit-

ted. No could inbe rendered such ajudgment case
the defendant who had noloagainst pleaded contendere,
the of thebecause othersacquittal would demonstrate
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that the offence could commit-never have beencharged
ted him.by

It seems areus,to theretherefore, notwithstanding
havenumerous cases where a seems todoctrinecontrary

bebeen that a defendant cannotrecognized, properly
as a a criminaladmitted witness for his co-defendant in

case, until he has ceased to a to thebe party proceeding,
either a verdict of an of nolleby prosequiacquittal, entry

hishim,as to or a him asagainstjudgment uponguilty
followedconfession or otherwise. unlessNo plea merely,

a in tocanit,accordance withjudgment operateby
atheremove as he remainsdisqualification. So long

remains toto the so asproceeding;party long anything
affectedhim,done which bebe against may by possibility

Don­own he v.Peoplehis istestimony, incompetent.by
182; 202.Cr. R. Barker 5 Md.2 Parker v. Ayres,elly, ­

in-the werecase, jointlyIn the present respondents
the statute theassault,an andfor byaggravateddicted

was in the discretion of the court, accordingpunishment
andnature of the offence. Goodnowthe aggravationto

nolo contendere as the butcommenced,trialjustentered
mustbeen sentenced. Hisnot punishment dependhad

theof offence. The evidence for thethe enormityupon
showed it to have an atrocious,been unpro-government

the Iton of Goodnow.outrage, especially partvoked
therefore, as,for his interest so todirectly testify, bywas,

to notassault,the of theenormity protectdiminishing 'himself from severe Webut punishment.Youngonly
direct interest ofof a case where theconceivehardlycan

so as to exoneratetocould be stronger testifya witness
heThe offence with whichfrom punishment.himself

was one. so as towere charged By testifyingYoungand
trivial;offenceto have been or thatslightYoung’sshow

or invited the orassaulted,by personprovokedwasit
he nar-affected the circumstancesso by mightotherwise
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rate as to he neces-deserve a wouldbut punishment,slight
to the samesarily himself extent.discharge

are,We clear thetherefore, true,thatentirely general
rule in eases inof this mostcharacter, established juris-
dictions, and one which we are not has ever beenaware
deviated from in is,this that of severalState, one jointly
indicted for the same a for hisoffence, cannot be witness

convicted,eo-defendants until he has been oracquitted
so that the suit is as him a for orended to judgmentby

him; he a to theso that has ceased to beagainst party
record; so that the result of farther cannotproceedings
by affect either the of hisextent orpossibility certainty
own punishment.

The andoverruled,mustexceptions beaccordingly
be rendered thejudgment verdict.upon

theupon verdict.Judgment

Hurley v. Manchester.

against special damage happening byIn a declaration a for atown reason
necessary toinsufficiency highway, allegeof the of a it is not that

inhighway byestablished one of the modes authorizedthe was statute.

of aCase, for reason defect in ahappening bydamage
demurred the secondThe defendant to counthighway.

the that on the 12thdeclaration,in which ofalleged day
1858, and beforewas,there for thatyearsFebruary, many

now,is a inbeen,had and saidtime public cityhighway
asManchester, street,known Amherst at aof beginning


