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than the debt.account, the costs have been moremight
The a of thedefendant was entitled to such statement
amount due him in whetheras would determiningguide
he would astated,amount and inthepay tendering
sufficient there-and certain sum Heof money. might,
fore, referredhave accountthat of the whichregarded part
to costs imma-and as irrelevant andexpenses entirely
terial, and as if costs and had notproceeded expenses
been mentioned. The account no information ofgave
the amount of the costs and and the defendantexpenses,
was not bound to take notice in the accountof anything

the due, or,amount the dataexcept most,at from which
that amount could be due,calculated. The sumonly
stated in the account, the debt andwas the amount of
interest, a tender the ofto thatBy(-$666.97). plaintiff
amount and interest the tender,to time of the his interest
in the land attached ceased. inAnd,would have this

theview, account was sufficient.
the plaintiff.Judgment for

Hall v. Manchester.

by form,The record a town-clerk of the election of in thisselectmen
B., selectmen,”“Chose A. C. D. and E. E. is sufficient. Thenot

ballot,record should that they by by majorshow elected vote.were and
Although it is enough, in selectmenauthoritycases the of thewhere

comes incidentally question,in in they partiesand are not thewhich to
action, officers,the to they producingthat actingshow withoutwere

selectmen,election, isthe record ityet, actingof their to show them
not in theenough merely par-theyto that acted in capacityshow that
ticular instance in their isauthority questioned.which

selectmen, refer, particularWhen the ain out a forlaying highway,
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deeds, indescription same,of the ofplan registryto a recorded in the
made,the same county Held, andthat such íeference properlywas—

that the suchdescription might bybe aided reference.

to,And in orproving the referredhighwaylimits of such the record thus
it,a copy of sucha ofproduced part descriptionshould be as of the

highway.

against highway,In a damages resultingcase town for from a in adefect
defendants, issue, of thelegalitythe general objectunder the can to the

deny-laying out of such fromhighway, estoppednor are the defendants
existence, foring legal by having recognized highwayits used suchand

any twenty years.term of time less than

thebysustainedCase, to recoverbrought damages
on account of an Manchester-defect inplaintiff, alleged

in said the 11th Thestreet, on of' 1855.'city, day April,
iswrit dated 1856.4,January

theTo existence of as aManchester-streetprove public
the intro-on 11th of 1855, the.highway April, plaintiff

theduced from the records theoffollowing city:
“ toAt the annual March for 1840: Votedmeeting

treasurer at the time. Chosechoose and selectmen same
select-T. P.Weston, Hunt, Brown,Amos J. HiramJr.,

men.”

the out ofAnd the from record of the layingfollowing
1840:5,Manchester-street, May

“ Elm-streetis now laid fromManchester-street easterly
toroad from the town-housetill it intersects the old

which onwide,feet seven feet ofbridge, fiftyAmoskeag
for; made,each side referenceto be for sidewalks being

far as thestreets,a of said somore particular description
saidsame are laid Manufacturingout by Amoskeag

deeds ofa in the ofto recordedCompany, plan registry
of lots of“Planentitled,the ofcounty Hillsborough,

atCompanyland to Manufacturingbelonging Amoskeag
at Octoberauction,N. soldManchester, to beH., public

1839.”8,
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J. P. Hunt andThe out was T. Hiramsigned bylaying
that AmosBrown it did not "Weston,Jr.,and appearonly,

was out.or acted in the Hiram Brownpresent laying
intestified in that he assisted out Man-substance laying

thewhen laid out byehester-street, corpora-Amoskeag
selectmen; that the;tion laid out thealso when streetby
outwas and laid thestaked when selectmenout, by was

in travel isand that the now andbuilt everpart upon,
laidsince the so out.has been over street

■ the saidThe to asrecord,defendants objected being
of thethe election selectmeninsufficient to and theprove

out of the for the reasonsproper highway, morelaying
in and tostated the theexceptions,particularly testimony

of Hiram Brown.
A was returned theverdict for plaintiff!, which the

aside, and askeddefendants to set formoved a new trial,
that thebecause it does not selectmen wereappear(1)

asballot, vote,elected orby by major required law;by
the threetwo of selectmen theonly signed out(2) laying

of and it notManchester-street, did thethatappear third
was and acted at the time of thepresent out;laying (3)
the is andout not metes bounds, and thebylaying plan
referred the was notto in out produced; whichlaying

and to thewere reservedquestions assigned determination
of the court.whole

Clarke, the defendant.C. S. Gr. forW. $
must ballot1. Selectmen be chosen andby by major

2.Stat.,vote. ch. sec.36,Comp.
The when made isrecord evidence ofproperly their

the iselection. But record here not made. Itproperly
is a record of the of the town-clerk.simply Ifopinion
it further and said the moderatorhad-gone declared them

that would not have been sufficient.elected, The record
should be made that anso from of it theinspection com-

tribunal could decide thewhether officerpetent was elected
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or not. the election aWhether was vote or notmajorby
from the recordcould of the number ofappearonly .votes

A recordcast each of “sworn isoffice,”for intoperson.
“dienot as evidence thatsufficient officer took the oath of

office as law idee v. 6prescribed.” N.H.by Cardigan Page,
182; v. 9 H.N. 168.Bailey,Gibson Records of towns

amended. v.be Gibson In the case ofmay Bailey.
ancient records made be submit­informally up, they may

asted to the evidence findfrom whichjury they may
the were Butand had.proceedings legally properly

are not ancient this itdone,when cannot be unlessthey
made,that amendments cannot beappears affirmatively

ofdeath the clerk or cause. v.from the a similar Cavis
9 H. 9524;N. Northwood H.Robertson, v. N.Barrington,

31 H369; v. N. 511. In the caseBellows, presentCass
less than nineteenwas and cannotold,the record beyears

ancient record. made toan No wasdeemed attempt
andthem, it was not that the clerk wasamend shown

that the record coulddead, and not be amended.
aout of the2. The selectmen is alaying highway by

and not ministerial. act theact, neither forTheyjudicial
town,or for the but for the arepublic. Theypetitioners

town,,of the but officers.in this agentsnot public They
out on their own motion. Prichardhighwayscannot lay

335;3 13N. H. v. H.Atkinson, Exeter, N. 304.Wigginv.
all beenthen have and have actedpresent atshouldThey

144;22 H.ConwaytPalmer v. TheN. v.hearing. Kingthe
648;9 B. & C. Barker,v. 1 B. & P.Whittaker, Grindley

Line Packets v. Bellamy Co., 12229; Despatch of Manf.
cited.and cases205,H.N.

must laid metesbe >ut and bounds.3. byHighways
181; 13Court, v. N. H. 307.Exeter,of WigginBuies

and theout must follow the containThe petition,laying
of the road. well be doubtedItdescription maywhole

in aout can be aidedthe description bywhether laying
other documents theto The ofdescriptionreference
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in not be aideda real action will ordemandedpremises
a reference to other instru-restricted,or by anyenlarged

H. 65. One reasonBean, 49,ment. v. 25 N.Flagg
sheriff able deliver seizinis that the be toassigned may

without to other instrument. And it wouldanyreferring
seem the to be able find athat tocertainly public ought

in the deedswithout of ashighway examining registry
well as the ifin or court records. But thetown laying
out is the defendants were entitled to demand thatsufficient,
the thewhole record should be If outproduced. laying
could be extended or' restricted reference to anotherby
instrument, Itthat instrument should be hasproduced.
become of the Therecord. inpart highway ques-alleged
tion is old,less than and canits outtwenty years laying

be theonly record, and the of Brownproved by testimony
could not aid defects in the Ifrecord. theany plaintiff
had desired to amend the hisrecord, shouldtestimony
have to the court notand the Hisgone jury. testimony

inwas incompetent view, and should notany have been
received.

Morrison for theStanley,¿- plaintiff.
1. The that it doesobjection not that theappear select­

men were notelected, is well founded.duly It is enough
in a case when the of the selectmen comesauthority inci­

in in indentally an actionquestion, which are notthey
to thatparties, show werethey acting officers, and the

of their electionregularity cannot be made a question.
Barkerv. 24Shephard, 212;N. H. Horn v. Whittier,6 N. H.
94; Jones v. 1Gibson, 268;H.N. Moore v. 3Graves,
N. H. 413; Johnston v. 205;2 N. H.Wilson, Londonderry
v. 2Chester, 268;N. H. Morse v. 5Colley, N. H. 522;
Tuckerv. Aiken, N. H.7 113.

2. The objection that two of theonly selectmen acted
in the out oflaying Manchester-street, is not well taken.

.A are inmajority to act all cases­competent Laws of
1830, sec.453, 7; ch. 2.Stat., 36, sec.Comp.
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the thirdto,3. submit, first,weregard objectionWith
defendants, thehaving pleaded issue,thethat general

to the intake out of theexception laying highwaycannot
that saidsecondly, and usedhaving recognizedquéstion;
aso of time,for are fromspacelong they estoppedhighway

orits eitherlegality, setting up anydenying irregularity,
theout or record ofits the thesame, whenlayingin
are concerned; and,thirdof thatparties thirdly,rights

laid outwas. metes and asby bounds,highway ap-said
recordthe and thatproduced, the ofby sufficiencypeared

awas for the andquestionrecord exclusivelysaid jury,
to them;submitted that theand, further,properlywas

one of the outBrown,of selectmen who laidtestimony
was andto whatcompetentsaid highway, provethe

monuments thereon were as helderected,the waswhere
8 N. H.Silsby,v. 474.in Miller

The firstJ.* is taken. TheSargent, wellexception
“is: Weston, Jr.,the town-clerk Choseof Amosrecord

Hunt, Hiram It has beenBrown,selectmen.”P.T.J.
a theis not thatthis sufficient record to showthatsettled

asvote,electedwere andby ballot, by majorselectmen
34,ch.Stat.,should be. Rev.requires theystatutethe

28105; Scammon, H.Laws Scammonv. N.2; Comp.sec.
theis well settled that whetherit equallyBut419.

recordelected or thenot,or whetherdulywereselectmen
or not in a case the selectmensufficient wherebewould

fact of ma­and the their due election werewere parties,
thethe selectmen are not tothat whenterial, partiesyet,

comes intheir questionauthority incidentallybutaction,
it is to show thatother parties, enough merelybetween

officers, and the of theirwere acting regularitythey
24be into. Bakercannot v.inquired Shephard,selection

other eases citedand the counsel.212,N. H. by plaintiff’s
in this caseclaimed even the recordthat,it is thoughAnd

* J.,Bell, notdid sit.C.
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in thebe deficient not selectmenmay showing properly
are shown toelected, that have beentheyyet, acting

that,selectmen that and astherefore,for year, arethey
suit,not stand well into thisparties thatthey enough

the toBut evidence show thatparticular. only tending
isthus acted for the 1840 the fact thatthey twoyear of

theto out inthem undertook lay highway question.
is else in caseThere the whole tonothing tending show

and theirthat acted in that to dothey authoritycapacity,
andthat one act is theis disputed here, very question

innow and to hold that this act furnishedcontroversy;
to actevidence of their would beany authority begging

the whole There is no evidence toquestion. proper show
itthem selectmen that Nor does seemacting year. that

relied this evidence at all at thethe plaintiff upon trial,
theintroduced record evidence of theirbut election, and

asthat sufficient. But as itrelied notproves toupon be
this must be sustained. There canso, exception probably

inno the record amended indifficultybe thathaving
if the facts are to it,found warrant and theparticular,

wishes to the record evidence.rely uponagainplaintiff
is one thatThe second cannot beexception sustained.

that hadseem the defendantswould overlookedIt the
statuteof the the Theupon subject.provision argument

thecounsel is that out of aof laying highway theby
is a and notact, ministerial,judicialselectmen and that

of aact was not abutprivate, public nature,the and that
it all themust that selectmenappeartherefore met and

finalthe in order tosubject,consulted have theupon
andaction of a conclusive. Themajority binding differ­

to when anin the rule be applied authority isence
an nature,to do act of a fromconferred thepublic one

the a is statedone,in case act is andprivateapplied con­
v.sidered in Line PacketsDespatch Bellamy Co.,of Manf.

12 The selectmen in226,N. H. 227. act of outlaying
is aof and of acharacter,highways judicial public

VOL.xxxix. 20
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147;H. v. Rich­v. 22 N. StateConway,Palmernature.
34Charlestown,v. N. H.232; Haywood26 H.N.mond,

with, this'in a statute was passed provision,23. 1791But
hylawis enjoined uponin all cases where“that anything

town or itthe selectmen of place,done anyto be byor
of suchdone thesufficient if major partshall bybe

TheH. Laws of 247. sameN.selectmen.” (Ed. 1815),
in the statutereenacted ofwas substantiallyprovision

;of 453 and this was theN. H. Laws1827; 1830),(Ed.
when the1840,in- force in were hadproceedingsstatute

in In the Revised Statutes,are now controversy.which
it is “that a2,section of34, provided majoritychapter

to act in allshall cases.” Theselectmen be competentthe
of this Andover v.exception.statute'thus disposes Graf­

H. 305­ton, N.7 .
taken.think well Therethird weThe exception may,

“as to what the aswords,somesure,be be questionto
• If are understoodrefer in the record.tolaid,” theynow

used, out,or or staked then theremade,as nowmean,to
theevidence upon subject,further record bearing'is no

was admittedof Brown wellthe enoughand testimony
.8 H. Thisof Miller v. N. 474­Silsby,the authorityby

•andcounsel,of have been ofto the' view mayseems be
“But if the aswords,tried the cause.eourt whichthe

out therefer to the bylaid,” laying Amoskeagnow
street,this to theof priorCompany,Manufacturing

the connec­the fromselectmen, as,out byattempted laying
think it thenBrown, must,of weand the testimonytion

record,to have theseem necessary producedit would
iswhich reference thusof to madeit, distinctlyaor copy

aasIt should have been produced partout.in the laying
in that case theandout,of testimonythe record layingof

at least until suchadmitted,Brown wasof improperly
of theThehad been description' layingrecord produced.

as isa referenceaided suchbe byout may undoubtedly
made.reference wasand suchease, properlythismade in.
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H. is a515,The Petition Mont-­ 37 N. ease anal­Vernon,of
for discontinuance,That a and thewasogous. petition

acommissioners discontinuancerecommendingreported,
theall laid outof 'ofuponof said petitionhighway

others, in the town ofand Mont-Vernon.KenneyGeorge
The the of thewas, that descriptionobjection highway
thus discontinued was defectiverecommended to be for

“thatheld that isBut it was certain whichuncertainty.
be made and that the ofcertain,” themay description

reference to the record of thehighway, given by; laying
thereof,out andthe of others, toupon Kenney bepetition

found at in the same court,extended was suffi­length
and thecertain to enable court tociently knowspecific

and thewithout ofunderstand, possibility mistake, what
was toroad beparticular anddesigned discontinued, its

exact and characteristics. We cannot seelocality that it
makes difference whether the reference be aany to record
to be in the court,found same or a record to be found in
the of thedeeds in same that officeregistry county; being
of as a and ascharacter, accessible allpublic equally to for
the of information or ofpurposes as theobtaining copies,
office the clerk of the court. thatof If is certain which

seebe made no incertain, we themay difficulty one case
more than in the other. See, also, Petition, 37Milford’s
N. H. The assumed the57. plaintiff’s counselgrounds by

this are untenable. theupon is­point By pleading general
thesue, defendants are not fromprecluded taking exception

the o'ut of the in anto for onaction thelaying highway;
case the the“not ofissue,'general guilty premises,” puts
in issue the the anddeclaration,all averments of whatever
will to theconscience,in andequity according existing

thecircumstances, frompreclude plaintiff recovering, may
be the defendant under thisin evidencegiven by plea.

2344;491;1 1 Pl. &Ev. Gr. Ev.,Pl. Saund.Chitty’s secs.
232.6, 9, 231,

Neither the usedbyare defendants andhavingestopped,
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said afor so fromtime,highwayrecognized long denying
on account ofits in thelegality any irregularity proceed­

the in caserecord, or betweenorings any any parties.
the of the Revised noStatutes,Since town isadoption
for an inliable from defectinjury resulting a any high­

hasunless the same laid out to theway, been agreeably
statute,of the or has been used theprovisions by public

lessfor a term of time not than and the occu­years,twenty
road lessof such for term thanany twenty yearspancy

Stat.,cannot of course as an' Rev.operate estoppel.
23;347;ch. v. N. H.53, Haywood Charlestown,sec.

v. North­574;Northumberland 35 N. H. Smith v.Railroad,
36 38.umberland, N. H.

aside.setVerdict

Rich Flanders.v.

against the ofpassage lawsThe constitutional provision retrospective
and discussed.examined

a termpost facto,like the ex is technicalretrospective, ;termThe term
inand to thosecases,the latter to criminal onlyand while onlyapplies

to civil cases,so the formera onlyway, technically appliesparticular
ainthosetoand only way.particular

given the courts of thishas beenwhichconstruction uniformly byThe
our theRights,23d section of Bill of has made first clausethetoState

legalin significa-in that to bearticleof the synonymousprohibition
“ andagainst passage retrospective’a the of laws;tion with prohibition

toin that article be withof theclausethe latter synonymousprohibition
“ ex postof laws.against passagethea prohibition facto”

doesor affects the and notchangeswhich remedy merely,statuteAny
itrights, thoughis not beunconstitutional,vestedordestroy impair

affectingin the thealthough changing orand remedyretrospective,
be affected.ofrights may incidentallyparties

to beisor ofthe rules of evidencechanging ordinarilypracticestatuteA
made tothoughtheaffecting and operatethose remedy;withclassed


