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insolvent, his suretiesandguardian beingof of a minorTile estate the
atproceedingsfor to institutenecessaryit is the wardirresponsible, not

the estatepart ofequityin to recover suchbefore he can file a billlaw
as can trace.he

be foundestate canAny person any partin hands of the ward’swhose
amount, itthat cameif it can be shownheld a for thewill be as trustee

into his of the trust.possession with notice

Equity. others complainedIn M. Hill and fiveH.
that theirHatch,A. R. grand-E. S. McIntire andagainst

andestate,real byof adied seizedfather, Hill,S. large
ofaleft1839, parthe4,Ms datedwill, largeFebruary

of Janu-the 12ththe On dayhis estate to complainants.
ofMcIntire was1847, guardianJefferson appointedary,

with "W.bond,minors,the then and gavecomplainants,
offsetThere wasand R. McIntire sureties.Hanscom
ofto the and Hill, partitionone 0.complainants by legal

two brickP.,said a in withS. Hill’s lot of landestate,
stores, wharves,stores and a with woodenthereon, lot

the&c. soldlots, &c.,These weredocks, stores, by guar-
about thedian, license yearof the court of probate,by

forthe1852, for and received$7,050, paythe guardian
each thethem, complain-shares of of$1,175 for thebeing

soldants the1848,and said C. Hill. In April, guardian
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and other$541.54,at leastland in and received for itN.,
N., dol-hundredin and to the amount of severallands P.

Hill andE. S.lars more. The received ofguardian
others, foron the 19th of 1851,February, property$140

Saidthem on less their share.set off to thanpartition
Mclntire the A. or there wasHatch,into hands of It.put

theMclntire,into his hands for said aspaid guardian,
amount Mclntireof the sales of said stores and andlots,

in said Hatch’s fromhands otherplaced moneys, arising
the sales of other lands of his Mclntire wassaid wards.

indebted to and hisHatch,deeply property mortgaged
to him for woi’th,all it was died. Saidbefore heyears
Hatch knew the he so received beto trustmoney property,
and he took it as such, and had the entire use and income

it;of has it at interest, or has used it'for his ownkept
and is liable for diedpurposes, interest. The guardian

insolvent in 1857, and his sureties are Be-irresponsible.
fore the F. A. one of the com-guardian’s death, Hill,

endeavored to aobtainplainants, settlement of said guar-
dian’s and citedaccount, him to render his in theaccount

incourt, 1857. Theprobate in theJuly, proceedings
court of wereprobate death,at thepending guardian’s
and have been continued E. Mclntire,said S.against
as his administratrix, since his decease. theNeither

in his life, nor theguardian since,administratrix has
suchpresented any account, said hasadministratrixthough

been said torequired by court render such account. Said
Hatch has as counsel forappeared said Mclntire and his
administratrix, and has had in his hands all the andbooks

of saidpapers Mclntire. Neither Hatch nor the admin-
istratrix have an ofaccount the thegiven in handsmoney

deceased,of the or of them,either of that Hatchexcept
has stated that there was in the bank which$1,500only
he could over to the the com-pay complainants—which

do not believe to be true. The defendantsplainants set
various account,forup pretenses to which com-delaying
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Theto be untrue. complainants praychargeplainants
received,an account of theoath,under moneyan answer

the and formade of and income fromit, it,the useof
relief.general

demurrer was filed.To this bill a

Webster, the defendants.H for
an ac-cannot their for1. sustain billThe complainants

have exhausted their remedies in the pro-count till they
and thethere,account has been settledbate court. No

arethat on the account stillbill shows pend-proceedings
lieA will not to inbill quicken proceedingsthese.ing

court, or to the of fullerthe probate compel rendering
have been filed.accounts than

sf in2. has been had the courtUntil decree probate
lie theno will to into the hands ofbill pursue property

add,and it not amiss to that whenthird bemaypersons;
of shall have beenthe relative the complainantsrights

court, thedecree in thedetermined probate uponby
nothere will ofaccounts, necessitybe practicalguardian’s

to or reliefwhatever,bill obtainthis, or any discovery
Coxefrom the other defendant. See v.Dubury Clifton,

v.305; Clarkson; Burdett, Depeyster,328­ Beckv. 1 Paige
2; CasesRobinson, 283;3 320­ v. Johns.HendricksPaige

144; v.McKinny2 CasesJohns.v. Armstrong,Wiggins
231;1 United; v. Mon.Camp,1 Mon. 106­ AllenCowles,

1525; v. Hawk.Mayfield,1 Paine RanbartStatesv. Sturges,
399; McElwain v.185; Willis,v. Vern.Draper,Angell

9 Wend. 548.
a full in3. law the remedyThe complainantsgives

law courts.and commonthe probate

for theGoodall,H. complainants.S.

J. The the defendant re-C. authorities citedBell, by
in aid ofto in an execu-late bills broughtentirely equity,
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in cases :be twoat law. bills may broughttion Such
real ora lien on certaina haswherefirst, acquiredparty

orexecution,seizure onattachment orestate, bypersonal
execution todeliveringor hishis judgment,by docketing

asdifferent Statesofan toofficer, according the usages
andsuit,a onof lien bythe mode propertyto acquiring

stands in the of hisor incumbrance waysome conveyance
file his tobillsuch the party mayIn casesexecution.

his lien.as heset aside the soon hasobstacle, acquiredas
Griswold, v. 14245;8 H. Warren,v. KittredgeN.Dodge

227;H. Stone;H. 509­ v. 15 N. v.Emerson,N. Kittredge
is6 506. The second where theAnderson, N. H. case

has no or the to belien,party property soughtobtained
at inlaw,is' an execution as thereached not liable to case

trust for the debtor,choses in funds held in oraction,of
interferecases will not tothe In such subjectlike. equity

debt,of the until it isthe to the firstdischargeproperty
histhat the has exhausted law,shown atparty remedy by

histhat he has issuedand executionprovingalleging
and that the same hasdebtor,his been returnedagainst

unsatisfied nothe officer because cangoods beby proper
cases are discussed inthese classes offound. Both Tap­

the rules11 H. whereEvans, 311,v. N. toapplicablepan
is asare If thisthem stated. regardeddistinctly belong­

the bill cannot be main­classes,to either of theseing
that lienit is notheretained, pretended anybecause has

execution, oron an prelim­been acquired by proceedings
execution hasthat beento orexecution, anyinary an

The bill cannotand returned unsatisfied. haveissued
thesuch view. On itfiled with doescontrary,anybeen

those in theallege any exceptnot legal proceedings pro­
establish the factcoui’t,which, may andthough theybate

of the estateamount of indebtedness toguardian’sthe an
until theresult in execution endwards, ofhis cannot any

theor onbond, decree ofa onlaw the guardian’ssuit at
a differentIt is,the filed viewundoubtedly, uponcourt.

vol. xxxix. 27
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the and adminis-of the relations of Executorsparties.
andof minorsestates,trators decedents’ and ofguardians

trustees;in whichothers, are as the fundsequityregarded
hands are and casesfunds,come into their trust in proper

are cestui aretrusts,which toremedies,the open que
are entitledavailable to those who to the moneysequally

are in the hands of such andwhich found executors guar-
243;1 & Lef.Shaw,Adair v. Sch. Jur.dians. Eq.Story

37,Assets ch. sec. 4.581; 491,Ram on533,
theirstate, case,as that J. MclntireThe complainants

thattheir as such he haswas guardian;duly appointed
andof to them,a amount property belongingsold large

from sales has been overthesethe money paid byarising
or wasdefendant,the otherMclntire to originally paid by

the him,of to direction ofthe property bypurchasers
this receivedMclntire; Hatch,that was withmoney by

it was a fund derivedthat from the sale ofthe knowledge
and that it, therefore,property,the complainants’ legally

them;to that have endeavoredtheyand belongedequitably
life,a with Mclntire his andsettlement duringto obtain

decease,since histhe administratrix by proceedingswith
arebeen,which have andcourt of likelythe probate,in

estateMclntire’s isineffectual, insolvent,becausebe,to
arehissureties official bond irresponsible.the uponand

thethe is to call administratrixbill uponofobjectThe
the discoverfund,of to thedepositarytheand alleged

can be found within reach of theand if there courtfacts,
fund, that the courtof the order it tomay bepartany
complainants.to theoverpaid

inis, if, this the bill aview, sets caseupThe question
is to relief.the entitled Theplaintiffwhich remedy byin

law must beat if weentirely illusory assume,proceedings
course, amust, demurrer,o'f upon that theas we allega-
are true. then,the Let us,bill thatof thesupposetions

the the estate of theuponof isplaintiffs guardianclaim
eitherascertained, proper in theby court ofproceedings
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anthen,an The wardsor may byprobate by agreement.
sue the sureties on theorder of the court of probate,

bebond; insolvent,are admitted’totheyguardian’s —but
Ortherefore,and the worthless.is,remedy they may

estate of thethe insolvent guardian, byproceed against
commissioner,the and itstheir claim to uponpresenting

the assetsallowance their dividend of with thereceive
there is inother their statement thecreditors. Upon

a sum ofHatch,hands of the de-defendant, large money
estate,their received himrived from the sale of withby

condition,and and forfull its which,of originknowledge
in heif he should this will be ac-be proceeding,charged

he the otherfull,countable in unless or defendant—the
of the show thatadministratrix someguardian part—shall

the of theof it in isis, guardian. Hatchequity, property
alleged largea creditor of thisto be insolvent estate. If

defeated,this bill can be this fund will fall into the general
mass of the and will be distributed all theassets, among
creditors Hatch with itsrata,pro sharing equally equitable

fund,in in to amountowners the whole the ofproportion
claims,their the most favorable chancerespective upon

as, estate,Mclntire’s Hatchfor the plaintiffs; against may
Mclntire’s debtentitled to set off' privatebeperhaps

and thus neither thethe whole claim, plaintiffsagainst
to reachablethe other creditors be any partnor might

of it.
founded in isfact,if wellThe claim of the plaintiffs,

incharacter. Noa proceedingone of equitablepurely
andrelief,afford them wewould anythe court of probate

atof lawdiscover course byare to proceedingunable any
redress; neither do we seewhich could obtain anythey

suit orof proceed-the anywhichway by prosecutionany
could aidor at law materiallyin the court of probateing

canthink there be no doubtin this Wethem proceeding.
Itin the case. hasinvolvedas to the principlesequitable

aof in courtsaid that the inquiredbeen truly only thing
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is whether the bound a trust hasequity property byof
into the hands of who are eithercome bound topersons

the trust or to the theexecute forpreserve property per-
entitled to Trusts are enforcedsons it. not only against

arewho of trust asrightfully possessed property,persons
also allbut who come intotrustees, against persons pos-

the the trust,of bound with notice ofproperty bysession
and comestrust; whoever so into is con-possessionthe

with thatbound,as torespect tospecialsidered property,
1of the Jur.,execution trust. sec. 533.Storythe Eq.

a doesman not become a to aGenerally speaking, party
bytrust or a forof asbuying, receiving pledgebreach

atto the executor the time, ofpartadvanced anymoney
But he does suchbecome orassets. party by buyingthe

of the notany assets, forpart personalinreceiving pledge
but intime,at the satisfaction of hisadvanced pri­money

isthereWhenever a of themisapplicationvate debt. per­
or theand ofassets, canthey, proceeds them, besonal

the hands ofinto affected with notice ofany persontraced
thethen trust will attach theuponsuch misapplication,
in thethe hands of suchor proceeds person,property

the extent of thehave beenmay misapplicationwhatever
Ram on Assets 491, ch. 37,conversion. sec. 4;or

1 &Lef. 1261-2;Sch.Shaw, Story Jur.,Adair sec.Eq.v.
125; v. 1Murray Ballou,2 Ch. Johns. Ch. 566;Mad.581;

;4 Ch. 136­Johns. v.McEvers, Murrayv. Sylburn,Shepherd
244; v. Halst. Ch.Ely, 181;Shibla Oliverv.2 Pratt,Johns.

333.U. S.3 How.
actof inequityCourts trustsby creating invitum,where

trust it such,a to bepurchases property, inparty knowing
ofof the the trust. Inobjects aviolation such case courts

theforce trust theof conscienceequity upon of the guilty
him toand compel it, andperform to holdparty, the prop-

it,to in the samesubject manner as theerty trustee him-
4it. Kent 260;self held Com. Eonb. B. ch.Eq., 2, 6,
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347;3 MasonCo.,see. 1 2 v. MunsonPowell(a), (b); Manf.
Com. 28.4, WDig., Chancery,

thewithIt is colludingthis thatupon personsground
ofexecutor in a knownadministrator, misapplicationor

for theythe are madehands,in their responsible,property
ofare and mere trusteesnotice,treated as withpurchasers

the latterassets; beingthewho are entitled to theparties
ora executorof thetrust under the administrationfund,
1McAuley,Lee262;& Lef. v.administrator. 1 Sch.

Y. & 1255.Jur.,Coll. sec.265; Eq.Story
must overruled.these the demurrer beviewsUpon

Demurrer overruled.

Rogers v. Odell.

State, cause offor the sameinbroughta suit is here and anotherWhere
State,action, broughtisa suitin thatjudgment beingand a recovered

reason ofquashed byhere not beupon judgment,that the last writ will
because,action, sup-beas the actions cannotthe of the formerpendency

evidence, technically for the same cause.notported by theythe same are

of a ac-on theMotion to the writ, priorquash ground
for the same cause.tion pending

on the 6th ofIt that the day April,appeared plaintiff,
defendant asa the principal,sued out writ1857, against

atreturnable the Octobertrustee,and Odell asone George
action is stilland that theterm, 1857, pending.

commenced athe1857,On the of plaintiff7th April,
of the ofCourt countyin in theBoston,suit Superior

of ac-the same causefordefendant,theSuffolk, against
recovered1858,ofandtion, January,on the first Tuesday

anddebt,fordefendant,the $252judgment against


