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Odell.v.Rogers

347;3 MasonCo.,see. 1 2 v. MunsonPowell(a), (b); Manf.
Com. 28.4, WDig., Chancery,

thewithIt is colludingthis thatupon personsground
ofexecutor in a knownadministrator, misapplicationor

for theythe are madehands,in their responsible,property
ofare and mere trusteesnotice,treated as withpurchasers

the latterassets; beingthewho are entitled to theparties
ora executorof thetrust under the administrationfund,
1McAuley,Lee262;& Lef. v.administrator. 1 Sch.

Y. & 1255.Jur.,Coll. sec.265; Eq.Story
must overruled.these the demurrer beviewsUpon

Demurrer overruled.

Rogers v. Odell.

State, cause offor the sameinbroughta suit is here and anotherWhere
State,action, broughtisa suitin thatjudgment beingand a recovered

reason ofquashed byhere not beupon judgment,that the last writ will
because,action, sup-beas the actions cannotthe of the formerpendency

evidence, technically for the same cause.notported by theythe same are

of a ac-on theMotion to the writ, priorquash ground
for the same cause.tion pending

on the 6th ofIt that the day April,appeared plaintiff,
defendant asa the principal,sued out writ1857, against

atreturnable the Octobertrustee,and Odell asone George
action is stilland that theterm, 1857, pending.

commenced athe1857,On the of plaintiff7th April,
of the ofCourt countyin in theBoston,suit Superior

of ac-the same causefordefendant,theSuffolk, against
recovered1858,ofandtion, January,on the first Tuesday

anddebt,fordefendant,the $252judgment against
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Bogers v. Odell.

$117,20 costs of suit. On the 13th theMarch, 1858,of
acommenced suit in theplaintiff defendant,theagainst

Court of Common Pleas for this founded on thecounty,
recovered in the Court for Suffolkjudgment Superior

inthe of the last named suit thecounty. IJpon entry
Common Pleas the counsel for the defendant moved the
court to the a actionwrit, the ofquash upon priorground

for the same cause. The Pleas deniedCommonpending
the motion, and the defendant and now,appealed; upon
the of the action in this theentry court, theupon appeal,
defendant renews his motion.

for the defendant.Shapleigh,

Hatch theWebster, for plaintiff’.

Bell, C. J. The one a secondsuit,of whenpendency
action is commenced, is cause for a in abatement.good plea
Bennett v. 21Chase, ;H. Ins. Co.,N. 570­ Smith v. Atlantic
22 21; Colcord,N. H. Parker 2v. N. H. 36.

In this State it has held that advan­been repeatedly
facts,be taken of such a state of in the discre­tage may

tion of the a of themotion,on as vexatious abusecourt,
595;the 9 H.court;of Davis v. N.Dunklee,authority

held541;v. 15 H. and it has been thatStrain,Chase N.
the rule filed within thein abatement to bepleasrequiring

action is entered,first four at which theof the termdays
suit;or dismiss thetois not to motions quashapplied

reasonable time.such motions made at Clarkbe anymay
a rule,v. 19 But it is asheld,N. H. 286.Lisbon, general

made at the firstthat a cause should bemotions to dismiss
in that form will be held toavailableorterm, objections

Hoitt,Hanson 14 N. H. 56.have waived. v.been
if such motions should be unlessdoubtWe encouraged,

in the same andcourt,cases bewhere both may pending
the face of their own records. Thethe facts appear upon

a to be abatablethat where writ isrule, allegedgeneral



1859.TERM,DECEMBER 419

v. Odell.Kogers

theface ofthefor intrinsic notfact, appearing uponany
a uponstated plea,such fact should berecord, properby

to be sup-deservestrial,an issue andwhich there bemay
H. 89.v. 32 N.Swett,Parsonsported.

sametheforviewr,In areone these actions brought
debt;sameof theare for thecause, because recoverythey

arebut the here is, technicallywhether theyquestion
thatcontendsTheactions for the same cause. plaintiff

a court ofthe rendered compe-in suit, byjudgment being
anmatter,tent subject appear-over the uponjurisdiction

of theance defendant,the which jurisdictionby gives
afaith and credit as domes-entitled to the sameisperson,

nature thanof atherefore,tic it is,that higherjudgment;
suit isthe firstwhichthe contract debtsimple upon

the samenot fortherefore,andfounded, is, technically
H.5 N.Pearson,v.cause case of Weeksof action. The

in it is heldwhichthisis cited in of325, position,support
a anin bar toa isthat in another State generaljudgment

in remaction hasaction the cause ofhere, passedbecause
itthe But wasand determinedisjudicatam, by judgment.

asas a natureis ofheld, that as one highjudgment
a in another State cannotanother, extinguishj udgment

Bates v. Lyons,determine a rendered here.or judgment
86.7 Paige

theobtainedWhen a has been byalreadyjudgment
thedemand,for a simplethe defendantplaintiff against

demandsuchwhichor othercontract, uponobligation,
of thetheaccrued, is superiority judgment,bymerged,

theand if the sue ontransit in rem judicatam, plaintiff'
thethe defendant may plead judgmentoriginal promise

Drake611;929 2 Pl. & Ev. v.;in 3 Ch. Pl. Saund.bar.
3 East 251.Mitchell,

in Kitchenv.Hardwicke, Camp­theIn of Lordlanguage
the same cause ofbell,3 not308,Wils. shall“you bring

nemodebetbisvexari.”determination,to a finalaction twice
cause of whereaction, is,is meant the sameWhat by
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the same al-evidence will both the actions,support
the actions to be on dif-though may happen grounded

ferent writs. This is the test to know whether a final
indetermination a former action is a abar or not to sub-

and it runs inaction, all the cases thesequent through
in real andbooks, both actions. It resolvedwaspersonal

in Ferrer’s 6 inCase, 7, that where one is barredRep. any
real or aaction, demurrer,personal, by uponjudgment

he is barred as or theconfession, verdict, &c., that,to
like of the likeaction, nature, for the same forever.thing,

this test the two actions here in cannot beBy question
as for the same as the whichcause, evidenceregarded by

must be is different.they supported essentially Nothing
anbut authenticated of the is admissiblecopy judgment

in this In theaction. earlier action that evidence would
andbe inadmissible.clearly incompetent

It is said the here in suit is not for thejudgment only
debt but for costs. But it is contended the defendantby

inthat if the cause action in the second suit a mate-is,of
first, it mustrial and the same as the besubstantial part,

510;in Pick.Tilton,as was held v. 17 butabated, Buffum
since here theconsider,tothis it-ispoint unnecessary

same.in even in thelaw,of action are not part,causes
denied.Motion

Cheever.v.Walker

not, personof athe estate de-demand, againstcontingent orIf a whether
grantafter theyearsceased, within twoto the executorpresentedis not

administration, it be barred.of will

years afterwithin two thepresentedthat the demandenoughIt is not was
right of action accrued.

State,executors, tbeprevented pre-the haveby their absence fromIf the
absence,claim, barred; a temporaryit be butsentment of the will not


