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Eeed.Eoby v.

lie is to it innot state andjurisdiction, required pleading;
the same rule to other States,of whichapplies judgments
in this have the character of domesticrespect judgments.

16v. 86;How. v.Pennington Gibson, Raymond,Wheeler
8 311;Conn. v. 4Shumway Stillman, 292;Cow. Howev.
Sherrill, 16 38; v.Wend. Williams 3 J. J.Preston, Marsh.
600; Rae Hurlburt, 572;v. 17 Ill. Reed v. 13 Tex.Boyd,
24; 331;Caldwellv. 2Richards, Bibb Trotter andScott,

350;v. 5 Litt.Colman, UnitedStates Bank v. Mer­Fairfield
chants’ Bank v.Baltimore, Linah,7 Gill and415, Bixbyof
4 ;Harris 241­ 3 Cow. Phill. Ev., 961,note and cases cited
note 694; 841;Smith’s Cases 816, 817, 836,Leading
American Cases 797.790,Leading

The demurrer is therefore overruled and ren-judgment
dered for the defendant.

Roby v. Reed.

A., is,a escapes“Where torse from tbe of he rightfullyclose where into
B.,an closeadjoining throughof fault of B. in takingthe down a suf-

maintain,ficient division fence A.which is bound to B. is inliable
trespass turning highway,for the horse into the he iswhereby lost.

for and theTrespass, taking driving away plaintiff’s
he thehorse, Plea,his lost same.consent,against whereby

issue,the a brief that thestatement,with horsegeneral
was in close thethe of defendant andwrongfully Osgood,
that the Eeed, servant,defendant as her turned him into
the as hehighway, lawfully might.

It that the horse in thewasappeared pasturerightfully
oneof Fellows, whose land the field ofadjoined Osgood,

and that the fence between them had been divided; that
Eeed, theoccasion to ahaving withthrough pasturego
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load of took down a of the fence ou thatrye, length part
;to Fellows to maintain the defend-which andbelonged

asevidence tended show that it inant’s to he replaced
condition it ;as was before the evi-whilegood plaintiff’s

dence tended to show itthat wras and down,left broken
and also tended to show that the horse from theescaped

into the field atof the thewherepasture placeOsgood
had takenfence been down. The fence was taken down

Reed, five before the it did nothorse butdaysby escaped,
that Fellows had of it.anyappear personal knowledge

further tended to theevidence show that Reed,The finding
as the herfield,in the servant of withhorse Osgood,

turned him into the and he was lost.concurrence, road
court instructed the that if found thatThe jury they

a andhad sufficient thefence between pas-%Fellows good
field, in toand the that which he was boundpart keepture
the field thethat horse into theand escaped throughup,

fence and notthe defendants in down theoffault taking
for other-their verdict should be theit, plaintiff,replacing

the defendants.forwise
a the and thereturned verdict for plaintiff,The jury

recover was transferred,toplaintiff’sof-the rightquestion
on the ver-that there should be judgmentit agreedbeing

be set aside a nonsuit entered,it should andthatordict,
the of the court.to opinion.according

the defendants.Rollins, 'forH-W.
fordefendants,no thehas claimI. The plaintiff against

Fel­entered the field a fence whichthe horse throughas
horse intothe themaintain,bound to turninglows was

ofa act. Primawas when thefade, sheeplegalroadthe
aanother,in the close of the owner hasare rightmanone

Fish,in v.J.,them out. C. GibsonRichardson,driveto
213.; see, also, Little,v. 6 N. H. TheCory405­H.8 N.

down the fence is one which cannot giveof takingact
for he toadditional hasany rights, nothingthis plaintiff
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do It inwith that. cannot event turn theany act oflegal
athe intoout horse Fellowstrespass.driving havemight

his ofaction Reed fortrespass against thetalcing-down
inand that actionfence, recover the value of themight

unless hehorse, has been his toestopped by neglect put
the infence condition. heWhether had sufficientgood
time to restore the is' afence that should havequestion
been theleft to jury.

II. But if the has claim theseplaintiff de­any against
hisfendants, is a action on theremedy by special case,

immediate,because the is not butinjury only consequential
from 3Favour,the act. Dalton v. N. 466;H. 1illegal Ch.
Pl. 127.126,

III. Even if this action can be maintained theagainst
it cannot theReed,defendant defendantagainst Osgood.

andBecause the master servant cannot be made(1.) jointly
in action antort,liable an of for act of the servant com­

mitted the direct orders thewithout of master. Parsons
592;v. 5 Cush.Winchell, v. 19Wilcox,Wright Wend. 343.

In case there is nothis ofpretence assentany Mrs.by
the act ofto down the eithertalcing fence,Osgood prior

Because theor master is notsubsequent. liable, in(2.)
an of for the actaction of thetrespass, servant, unless the

active,himself asmaster is orders for theby act.giving
106;McManus v. 1 EastCritchett, Bowcherv. Noidstrom,1

567;Taunt. v. 2Morley H. Bl. 442.Gaisford, But(3.)
if had thateven it been sheproved Reed todirected turn

the this couldout,horse action not be maintained against
aher; she had to that the horse wasright presume wrong­

land,on her and then havefully might turned the horse
fenceout—the down the not cometalcing tohaving her

But the whether Mrs.questionknowledge. or­Osgood
concurred in it should havedered it or been left to the

not,as it itand was must be that itjury; presumed was
not there been somehavemayproved, though evidence

ato show concurrence.tending
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Wood,for the plaintiff.

Their duty.The act the wasof defendants wrongful.
which,horse to the from byto return the pasturewas

washad other courseown hefault,their escaped. Any
wea case inFor exactly pointtrespass.and-awrongful

113.8 Ad. &El.Hollis,v.the court to Carruthersrefer

timeJ. is not that the at theDoe, disputedIt plaintiff,
and con-owner,was the had thetheof trespass,alleged

theof horse. The evidencestructive possession plaintiff’s
andReed,to that as the servant oftended show Osgood,

turnedconcurrence,her the horse into the highway.with
the in“as servant of thatOsgood,”The phrase, implies
the horse into the wasofact turning highway, Osgoodthe

Reed and the act ofand Reed,agent, beingprincipal
was their act.concurrence,her Those authori-jointwith

and arewhich hold that a master servanttherefore,ties,
in tort for the of servantliable thenot jointly negligence

are in the ofabsence, notthe master’s point,in ground
that the is notbeing joint,authorities negligencethose

the servant be liable tofor such maythat negligenceand
the master com-the which bemaster for damages maythe

the an execu-if master shouldto and satisfypay;pelled
doers,as he could notboth, joint wrongthemtion against

for reimbursement.the servantoncall
horseset that the wasis, wrong-upThe justification

thatof and as her ser-Reed,the close Osgood,infully
the If theinto' horsehim wasturnedvant, highway.

close of the defendantsin the wereOsgood,wrongfully
the is whether the horseand wasonly questionjustified,

there.wrongfully
the didthat horse notimmaterial from theis escapeIt

after the fence was taken down,till five be-dayspasture
that knew,not Fellows orit does appear that, bycause

care heandof would haveordinaryexercise diligence,the
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If Fellowstaken down.hadthat the fence beenknown
Reed,left insufficient byhad known that the fence was

Fellows,ashold,toreason againstthere bemight good
time,it a reasonablewithinthat he should have repaired

the ofburdenand throwthat he could not upon Osgood
she oncebecause washis fence, merelyalways maintaining

doesit But Fellowsliable a in down.for trespass taking
in fault.not to have been anyappear

whethertheThe evidence was upon questionconflicting
fence in as condition as he foundReed thereplaced good

found, under the instructions ofmust haveit; thebut jury
the horse from the wherecourt,the that escaped pasture

he into the close ofwas, adjoining Osgood,rightfully
inthe fault of both the defendants downtakingthrough

a and division fence,and not sufficientreplacing good
owner of the was bound towhich theFellows, pasture,

the horse wouldIt could not be said that havemaintain.
in close if he had been therebeen wrongfully Osgood’s

a fenceof to buildon account of the neglect Osgood
canmaintain. Neither hiswhich she to beingwas bound

defendants,the whenthere be as toconsidered wrongful,
them.fence causedit to a defect in Fellows’ bywas owing

defend-act of thetheIf the horse was there wrongfulby
im-beit seem tofault of wouldothers,withoutants, any

If the defendantsthat act was.material what wrongful
it wouldclose,had led or driven the horse into Osgood’s

there; atthat he wasfor them tonot be say wrongfully
and anhadleast, notice,until the or Fellowsnot plaintiff

a in Fel-defecttake himto Causingopportunity away.
thedefendants;fence a act of the jurylows’ was wrongful

reasonthat horse in close byhave found the was Osgood’s
for hisare asthat and the defendantsact, responsibleof

To allowhim there.if had diflventhere as theybeing
tohe there would be permitthem to wassay wrongfully

them to take of theiradvantage wrong.own
in the case toIt is that no evidence isobjected reported
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show that was the act of inresponsible Need,forOsgood
the defect in the fence, that,and so farcausing therefore,

as she is concerned, the horse was in her close.wrongfully
But the of the stated in the wascase,agreement parties,

make anot intended to such distinction betweenevidently
the of and the of for itliability Need,Osgood liability
does not how the action is to be if itof,provide disposed
can be maintained one and not the other.against against
The have the infound that defect the fence was fromjury
the fault of anddefendants,both doubtless there was evi-
dence to that effect.

on the verdict.Judgment

Peaslee Doane.v.

that,A discloses at the time of the service of the trusteetrustee who
him,upon by pledgethe defendant him a debt secured theprocess owed

debt,given largerof a note for a sum than his and that he has soldsince
debt, charged thethe note for the amount his be for differenceof will

note,debt and the of hehis amount the unless shows that thebetween
in fairgood price.sale made faith and for awas

Foreign Attachment. The facts appearedfollowing
the disclosure of the trustee: 6, the de-1857,by August

fendant owed the trustee and$840.16, transferred to him,
collateral a note,as onesecurity, promissory signed by

datedDexter, $1000, 8, 1857,for to his ownJuly payable
in three andmonths,order endorsed Dexter and theby

and at the same time the defendantdefendant, toassigned
astrustee,the for the of said note forsecurity payment

an or from the$1000, bond of Boston toagreement city
to to him a certain lot Boston,Dexter of land inconvey


