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anddefendant,the the amount of the noteagainst pledged
thedefendant to trustee to securethe that claim. Theby

thetrustee contends that note had soldpledged been by
disclosure, so that hehim is notbefore underchargeable

Revised16, 208,section Statutes. But the salechapter
have been in and forfaith,should thegood pricehighest

could bethat obtained by reasonable effort. otherAny
insale must be considered offraud the Theplaintiff.

disclosure does not show that the transfer to wasHubbell
a sale as issuch a authorized to make. Ifpledgee the

had sold thetrustee note its fullfor andpledged value, for
than the ofmore amount his he wouldclaim, be chargea-

theble for But the disclosuresurplus. upon it must be
that he has thetaken converted note to his useown in

asuch manner as to make himself accountable for the
of it. isvalue That value not shown theby disclosure,

hut the amount due on the note should be considered as
its unless -the trustee it tovalue, shows be less.

Trustee charged.

Philbrick v. Philbrick.

note,signer State,A under of awhich the made instatute this paya-and
State, order,ble to a ofgenerally citizen another may chargedor be as

payee,the trustee of the is not as impairingunconstitutional the obli-
ofgation contracts.

Foreign Attachment. The factsfollowing appeared
the of the 25,from disclosures trustees: 1853, theJuly

trustee, Philbrick,Edward the father of the de-principal
andfendant, indebted thebeing to amount of aboutaged,



DECEMBER 1859.TERM, 469

v.PMlbrick Pbilbrick.

$500, and little a land inbeside lot ofhaving property
Concord, to the and everwas,defendant thenapplied (who
since has a andbeen, resident citizen the Illi-of State of
nois,) for assistance. The came todefendant accordingly
this State, and, Ed-to loan and advance tobeing willing
ward on land,$1200 said let him have $500, histaking
note and himtherefor, his note forgave (the defendant’s)

more,$700 and thatinterestpayable $100 yearly, being
about as Edward needed the hisfor Atsupport.money
the same time the defendant a fromtook note Edward for
$700, him,to or his inter-payablé demand,on withorder,
est wasand it them that theannually; betweenagreed
payments made the defendant on his note to Edwardby
should be thereon,indorsed and note shouldsaid offset
Edward’s note to the and fardefendant, as so$700 long
as any of it remained Edward thenportion unpaid. gave
the defendant a of said to secureland, paymentmortgage

saidof madetwo notes him. at Con-to Said notes were
cord, N. H., and the ordefendant, order,topayable
generally.

On the 22d sold and con-June,of Edward1858,day
said theveyed to said to Unionland, subject mortgage,

districtSchool District in for theConcord, $2,000, agreeing
the said notes,to the amount asdefendant due onpay part

of said and trans-consideration, and Edward endorsed
him,ferred to thatto the the note of the defendantdistrict

said notethe offset made as On pay-bemight agreed.
so that therethereon,ments had and endorsedbeen made

the sumthen due note to the defendantwas on the $700
due the sumthe note there was$460.81,of and upon $500
andThese sums the district assumedof agreed$664.57.

thethe and balance ofdefendant,to Edwardpay paid
$2,000.the

Edward of thethen notice to the defendant sale,gave
and that the him thedistrict were to amountready pay
due on the saidcalled district werenotes, for,when which



BOCKINGHAM.470

Philbrick v. Philbrick.

to After-do, and note.ready to to him his saidupgive
and amountwards, thebefore the defendant had received

from the in serveddistrict, the writ this action was upon
and theEdward, district as trustees.

The action servicewas entered in court without any
defendant, ofbeen an ordermade the buthaving upon

notice andon him made after entry,wasby publication
foran enteredcomplied with, which wasupon appearance

him hisby attorney.

for theStickney, plaintiff.
the caseThe disclosure of Edward Philbrick brings

isThe trusteewithin the of the statute.clearly language
a prom-defendantindebted to the by negotiableprincipal

toandnote, State, generallymade in thisissory payable
ofEor thethe on demand.order, purposeordefendant,

thatforit takenis to be grantedthis questiondeciding
butdefendant,thetransferredthe notes had been bynever

at all analo-is notThis casewere still in his possession.
a the insolvent lawsto the of debtor undergous discharge

a is withoutof In that case the debtorState. discharged
has noand when the Stateconsideration,orany payment

of the non-residentover the orjurisdiction person property
thetrustee,thecreditor; case,but in this by charging

and the de-isthe defendantdebt paid,plaintiff’s against
andfrom thus receivesit,fendant is absolutely discharged

inthe law thisnotes; besides,and,the full value of his
the defendant foundofcase theupon propertyoperates

These notes arehisin and not person.this State, upon
State,in this andthe defendanta due toevidence of debt

limits of the State,thedebt, withinthis foundbeing
to its andlaws,and is subjectcomes under its jurisdiction

the theof laws ofbe taken inmay pursuancelawfully
debtand to theState, plaintiff’s againstappropriated pay

the defendant.
has exclusive jurisdic-It is well settled that each State
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wdthinreal,tion as well asover all the property, personal
and its transfer andlimits,its and controlmay regulate

it to and whetherexecution,anddisposition, subject process
the owners citizens of the or not. Debtsthereof be State
due to non-residents are considered as personal property,
and theand ofto the processsubject jurisdictionequally

;State. secs. 592­549, 550, 558,Conf. of Laws,Story
v. H. 226.Holmes, 27King N.

theall,if not of the States have laws forpassedMany,
attachment and the of non-residentof propertytaking

anddebtors, there been various decisions of thehave
Itcourts, out of under those laws.growing proceedings

is well settled the attachmentthat,these decisionsby by
of of a debtor,non-resident and thethe property giving

notice, court therequired the overacquires jurisdiction
case, so that the can obtain and execu­plaintiff judgment
tion the and take his todefendant,against property satisfy
the execution; Laws, cited;Conf. of sections beforeStory
Bissell 468;v. 9 Mass. Kendrick v. 33Kimball,Briggs,

482;N. H. 21;36 H.Carroll,v. N. and theThompson
same to the trustee asso to holdprinciple applies process,
the in the hands of the trustee. v. Holmes,property King
27 H. 226;N. 31 H. 201;v. N.Ross, Carletonv.Young

Co.,Ins. 35 162.N. H.Washington
These debts,notes are or evidence of in thisdebts,

and are to laws in the same mannerState, our assubject
the had notother If notes beenany personal property.

that theit would be conceded at once trusteenogotiable,
must be and if it must thebe uponcharged, charged

that the notes are or within thisdebtsground property
andState, to our Arelaws. not notessubject negotiable

citizens of the State, so as remain unne-against theylong
debts or ?within this State It is diffi-gotiated, property

cult to conceive such so as remainnotes,why long they
in the hands of the are notunnegotiated original payee,

as muchjust debts or within State,this and sub-property
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to as if tbelaws,our notes not orject why,negotiable;
thetrustee it wouldshould be more impaircharged, any

of contracts in than If theone case the other.obligation
note should be transferred after the service of the trustee

the would take claimsindorsee toit,process, subject any
Amos­of the creditor virtue of thisit,upon by process.

In thisv. 28 H. 290.Gibbs,Co. N.keag Manufacturing
course,ofnotes, were,case the been due five years,having

totake them, subjectand the indorsee woulddishonored,
all defences.

H. for the trustees.Bell,G.
221,undertrustees,It is to the chapterattempted charge

ofthe amountforStatutes,sections 18 and 19, Compiled
State; thein butmade -thisnotesnegotiable promissory

and the notesState,a citizen of another beingpayee being
this would be tomade we submit thatpayable generally,

and in contraventioncontracts,the ofimpair obligation
of United States.10,of article section Constitution1,

recentisThe statute under consideration of comparatively
it hasState, and are aware thatenactment in this we not

cannot, therefore, pro-been other States. "Webyadopted
theduce direct the butauthorities question; generalupon

of athat a for thelawproposition, providing discharge
of hisfrom to the reasonpromisor promisee,liability by

a thirdto party,the debt or stipulated,paid damagehaving
of the con-does in fact to theimpairoperate obligation

tract, seems too clear for argument.
herewhether the casethen,The is pre-only question,

con-the ofis of asented that law obligationimpairing
the constitu-a as to it withinin such mannertracts bring

thestated uponIt betional may generally,prohibition.
enactthat a Statecases,decided mayof theauthority

made,to be by partiesto affect contractslaws thereafter
in such State.such or to beState,citizens of performed

the consti-in intendednot,do the sense bystatutesSuch
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tution, the of such contracts.impair But itobligation
has also been decided a has'that State no to apower pass
law to affect the a contract with aof madevalidity party
citizen of another and where the toState, contract is be

a law wouldperformed Such come within thegenerally.
of the federalprohibition constitution. 3 Com.Story’s

15, 256; v. 35 H.Whitney N. 457.Whiting,
In the case at thebar notes not inwere made payable

this norState, even dated here. In v.Whitney thisWhiting
is and an theelaborate review ofsubject considered,fully

decisions and that tocase seems us decisive of thegiven,
present.

submit, therefore,We the incourt,that theconstruing
statute under consideration, will conjunctivesubstitute the
for this so that it shall read: Ifdisjunctive, any person

as trustee asummoned is indebted to such debtor ne­by
made inand thispromissory note, State,gotiable payable

&c.; and in the court,fact in intheir Horn v.opinion
31 H.N.Thompson, 562, 572, and in v. Carroll,Thompson

36 H. 21, 25,N. in the have made thereciting provision,
and which wechange suggested, to besuppose necessary

in order to the statute thewithin ofbring requirements
the constitution.

The caseDob, J.* does not show that the defendant
has assented to the made Edward Phil-arrangement by
brick and the school district, or that Edward was dis-

from his Ifto the defendant. the districtcharged liability
should Edward the thewhole of the defendantpay $2,000,
would have no claim on The con-the district. original
tract between the defendant and Edward is not abandoned,
the defendant and the district have not tobecome parties
a new and the ascontract, district is not liable trustee.

'It is objected thePhilbrick, trustee,Edwardby other
that lawany which he should be would beby charged

* Bellows, J.T.,IWler and not sit.did
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contracts,as the ofunconstitutional, obligationimpairing
as much byThe of affectedcontracts would beobligation

a whereof hands,other out trustee’sanytaking property
notthe is the trustee under a contractheldproperty by

asState, byin thisits terms to beby express performed
con-the these notes. The doctrinedue onmoneytaking

executiontended for attachment andwould fromexempt
Ifall in-this State..non-residents,of so heldproperty

a debtthis a fromwere to a trusteedischargeproceeding
itdebt,due of thatto the defendant ofon partpayment

andlaw,anunder insolventwould abevirtually process
circum-under somewould,the of the defendantresidence

trustee statute merely pro-But thebe material.stances,
andbe attached appro-a mayhow debtor’s propertyvides

where,caseshis inof debtsthetowards paymentpriated
itin the of third persons,the being possessionproperty

to itdifficult or reachinconvenient,be impossible,would
Theor of execution.attachmentan levyordinaryby

of thethein the leastdoes not impair obligationstatute
shalldebt; it directs to whom hehistrustee to onlypay

defendant,it a creditor of thehe shall toit—-that paypay
thanthe defendant’s estate otherwisewithout diminishing

allattend attachments.whichcostsby
as for thetrustee,is bal-PhilbrickEdward chargeable,

notes.on theance due
PhilbrickDistrictUnion School discharged charged.—Edward


