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homestead, wife,hisconveysa concurrence of hisIf husband without the
homestead, value,acquires though of less thesubsequentlyand a new

homestead, therebyin theright former is terminated.

conveys an of on hea undivided half the homesteadIf husband which
lived, joinhisfamily person,and his have a third and wife does notto

deed, possession part,enters into of his and thegranteein the but the
homestead,residue in as histo the commonoccupyhusband continues

occupied.limited to the half soright becomesthe homestead
homestead,assignto to a herhas no widowprobate authorityofjudgeThe

seized,husband or perhapsestate of the died wherein the whichexcept
title.disputeno about thethere is

Appeal a tbe of Anfrom decree of court probate.
thestate from whosefacts,was to reportauditor appointed
is thethe widow of Jacob Horn,it that appellantappeared

claimsin the farm in which she now1805,who purchased,
indeath,and till his 1857.homestead,a occupiedthey

Adaline H.their1858, he16, daughter,February gave
this farm ina halfJDavis deed ofTufts,wifeTufts, of

Ada-the deed.the didbut noteommon, appellant sign
farm,themoved uponher husbandline and immediately

in com-and wife and Davis and wife occupiedand Horn
decease, Horn,Mrs.After Horn’still Horn died.mon,

him,her and an by ap-Orne, attorney employedagent,by
firstand a committeedower,court forto the probateplied

estate,her father’sfarm Mrs. Tufts andthe betweendivided
toher dower in the set offto the widow partand assigned

the courtTheir was duly accepted byestate. reportthe
of1858, Mrs. Horn demanded3,Septemberof probate.

her in the the farmwife dower ofand part assignedTufts
and, withinTufts, after,thirty theyto Mrs. days assigned

andin and bouuds,dower whichbyher meteswriting,
Mrs. Horn has no minor children.not accepted.she has

theMrs. Horn to court of3,1858, presented pro-August
athat homestead should beher prayingbate petition,



1859.TERM,DECEMBER 479

v. Tufts.Horn

andfarm. Tufts wifewholeout theto her ofassigned
homesteadof aand to any assignmentobjectedappeared,
and after ato the wife,in half of the farmthe assigned

denied thewas bythethe of petitionprayerhearing
in dueentered herand appealMrs. Horn madeandcourt,

form.
either is coveredof dowerthat noIt is admitted part

themfarm, one half of wason the butthe buildingsby
inthe decree is erroneous,and thatestate,to theassigned

a to Mrs. Horn in the partas it denied homesteadso far
estate.to theassigned

for theGhesley, appellant.
in theof erredI. The probate petitiondenyingjudge

Tufts. He authorizednot claimed Mrs. wasas to part by
34 H.Norris v. N.Moulton,a homestead in that.to assign

so ismade, far as that392. has been partNo objection
concerned.

dower,to the for Mrs. Horn had anH. Previous petition
to in thea homestead now claimedundoubted right part

It is that she hasMrs. contended lost that rightTufts.by
and retainabandonment. To a homesteadperfectby

there must be an actual Tooccupancy. destroyright,
anthat there must be actual abandonment. Mrs.right

inhas continued theHorn to premisesoccupy precisely
and ofsince themanner,the same partition assignment

them. chose toas and still so Shebefore,dower, occupies
so she neitherher dower first.have Byassigned doing

hasher homestead She re-abandoned nor waived right.
for thatyears,sided upon particu-continually, nearly sixty

Mrs.lar claimed Tufts.bypart
or release. 1.has been no waiver BecauseIH. There

a to obtain anOrne was merely special agent, assignment
Mrs. Tufts. An attor-in lands not claimedof dower by
or defend anis to isaction,who employedney, prosecute
13 N. H. 106.Hildreth,a Whitev. Neitheragent.special
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the he had tonor authorityOrne attorney employed any
in the formake the concessions contained dower.petition

his is nota exceed hisIf authority, principalspecial agent
and authorities cited. 2. The40,IPars. on-Con.bound.

declares that no release of waiver shallstatute expressly
made executed thedeed,valid unless husbandbe by by

1.&c. ch. sec.wife, Stat., 196,'and Comp.
isIY. It that Jacob Horn’s deed ousts the ofurged judge

of his If this is then aso, widowjurisdiction.probate
have a homestead thewithout means of enforc-rightmay

ait. She cannot make and as in thedemand, sue, caseing
The action;dower. action of is aof dower common law

ahomestead is creature of the andstatute,the mustright
enforced, all,if at to the of thebe provisionsaccording

The mode of enforcementonlystatute. theprovided by
in this case is the courtstatute of If athrough probate.

alonethe husband ousts the of bisofdeed jurisdic-judge
children,minor who continue tothen aftertion, occupy

of their have indecease cases aparents,the many right
a The of has nowithout remedy. probate juris-judge

to dower in lands thediction husbandassign conveyed by
Rev. ch. see. 3.Stat., 165,in fee. For the same reason

hascourt of no jurisdiction dower,the toprobate assign
husband hasthe the land in fee and inwhere conveyed

Gear,Pinkham v. 3 N. H. ;163­ v. O’Neil,mortgage. Sheaf
;9­ Pond 13Pond, 413;v. Mass.9 Mass. Stearns on Real

299. TheActions of is authoi’ized tojudge probate assign
in ana homestead theestate, husbandnotwithstanding

inhave the land fee and in Nor­may conveyed mortgage.
34 N. H. 392. should heMoulton,v. notris haveWhy

in the ansame case ofthe unconditionalauthority con­
? No sound exists areason conditional andwhyveyance

deed should have the same theeffect, oneunconditional as
andin the case of not have it indower,other thethe case

The seizin ina homestead. Norrisof v.uponagreed
the at thewas Norris timeoccupancyMoulton merely by
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of It was seizinhis death. not such as would thegive
court of to even if thedower,jurisdiction assignprobate
husband had more than an Partiesinstantaneous seizin.

thecannot court of assent.jurisdictiongive probate by
Pond,Pond v. 13 Mass. v. 9419; Mass.Richardson,Carroll

331.

Doc,Woodman for the appellee.§‘
1. If the had asked for a inappellant homestead the

farmhalf of the of which Jacob Horn died itseized,
would have been It was an that thegranted. oversight
decree denial coveredof the whole the contestpetition;

as to the half.being only
2. thatWe contend there auwas actual abandonment

of thethe half to Mrs.by appellant Tufts.assigned
3. It is admitted the directed Orne haveappellant to her

in thedower set out half of the farm of herwhich hus-
band died seized. The coulddower be andconveniently

metes and aassigned by bounds,equitably division being
first and the endowmenthad, could not be special. Oomp.

ch. see. 6.175, The statute aLaws, for divi-provides
¿states held insion of common before dower.assigning

ch. sec.Laws, 177, 8. To cause aOomp. division of the
farm andwas of theparcel inpart action,theproceedings
and thewithin of thepowers Whitev.attorney. Hildreth,
cited for the Theseappellant. were sanc-proceedings

and ratified thetioned who was andby appellant, present,
Inmade no that she setobjection. petition forth that

Mrs. Tufts was owner of farm,half the and there was no
the title,about and made nodispute ofreservation any

ofright homestead. The division theestops appellant
from the land to Mrs.claiming Tufts, and is asassigned
effective theto bar as herhomestead 4quitclaim. Oru.

Deed, ch.26, 6, sec.Dig., 25.
4. Homestead and dower are much alike. Bothrights

are inchoate the life of theduring husband, not perfected
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are the ofbytill Both judgeassignableduly assigned.
the husband died seized.estate of whichout of theprobate

it would anWhere he not seized be for himwas anomaly
to That has of dead men’sit. court jurisdictionassign

the in where therenot ofestates, except partition,living,
The ease of Norris v. Moul-is no about the title.dispute

case finds that theton does not the Thatchange practice.
thehusband did die seized and of estate. Thepossessed

not a to the Hiswas suit. wereparty rightsmortgagee
there rendered. Theno theby judgmentway impaired

thesubordinate to ofwere expressly rightsproceedings
The was considered as a lienthe mortgage onlymortgagee.

or not be enforced.whichestate,theupon might might
of in thewant pro-The cases cited to show jurisdiction

where the husband haddower, onlybate tocourt assign
alikeare of authorityan againstof redemption,equity

of the title. Noa like state objec-underhomestead claim
the court. If theofto thetaken jurisdictiontion was

Mrs.in Tufts’ halfher homesteadentitled toisappellant
the courtfollow that of pro-the it notfarm,of does

athe statute givesit her. "Whereverbate must toassign
will one.court provideno thebut remedy,right, provides

exercise of the powerswould within the fair generalIt be
analo-thatthe Court toof provide proceedings,Supreme

for thein should bedower,ease of adoptedto thosegous
hus-in of which thea homestead, propertyofrecovery

madeseized; a demand to bedieband did not namely,
demand-execution,a like that of dower orsuit, writ,before

;to the homestead orthe sheriff set off' appraisersbying
what wouldthe a committee to reportcourt appointmight

issuehomestead,a and itsbe reasonable acceptanceupon
and for If the isa writ of costs. statutepossession

in it one of numer-defective this is itswholly butrespect
showand does notous furtherdefects requiring legislation,

landauthorized to titles.that the is trycourtprobate
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36Hoitt v. H.Webb,case of N.In theC. J.*Bell, .
ain widow is entit-arose whatthe166, propertyquestion

The husband owned two houses,aclaim homestead.led to
in of he livedlots, one which withdifferentonstanding

leased aand the other was to tenant.andhis wife family,
in into her the househer dower assignedhadThe wife

and she claimed her homesteadlived,her husbandwhich
“It was held that homesteadand lot.other housein the

where the home is. Itthehome placemeans the place;
land,and where the headthe househome, adjoiningis the

Ithome farm. does not extenddwell; theof the family
that are notfarms,lots andtenements, occupiedto other

his inthe and houses whichowner family;bypersonally
farms not live.and on which dodwell, theynotdothey

tenants,to leased property occupied byIt cannot apply
does not dwell.”ownerwhere the

as a manthat,think it followswethis descriptionFrom
time v. North-­at the sameone home (Abingtoncan have but

havehe can but one home­23 Pick. soBridgewater, 177)
hehome,a new losesAs, necessarilystead. by gaining

at hisa new homestead newhethe so ifold, acquires
to it,and allhomestead, appertaininghis oldhome, rights

fre­their homeslost. menare Many changenecessarily
farmsnewand each of homewith change purchasequently,

their home­thenceforth becomewhichand new buildings,
cannotthink the homesteadBut we exemptionsteads.
at theone homesteadto to more thanconstruedbe apply

isthe homestead entirelyIn this rightsame time. respect
in certaindower, which,to respects,the ofunlike right

has analo­it certainand to whichit has been compared,
toattaches itself every parcelThe of dowerrightgies.

become entitledthe husband mayestate toof real which
therelation; andcontinuance of the marriagetheduring

to the wife mayclaimed andwhich be assignedestate may

* Dob, J., not sit.did
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be of value;unlimited the canbut homestead beright
in one andestate, its cannot inassigned only value any

event exceed five hundred dollars.
isit theThough provided statute that no release orby

waiver of the homestead shall be valid madeunless by
deed, executed andby wife; or,the husband if the wife is
dead and there are children,minor deed of thetheby
husband with the consent of the of weyetjudge probate,
think it clear that the inchoate andof the wife minorright
children onein estate, as a homestead, from theoccupied

ofnature the withvery must cease theexemption, acqui-
sition of a new to which the musthomestead, exemption
afterwards apply.

On the same if the a home-principle, husband, having
stead of value five dollars,than hundred shall dis-greater

a of it,of the reduced estate becomepose part frommay
that time the it ishomestead, such,if as and theoccupied
law on the will tosubject cease to the so sold.apply part

In the case of Hoitt Webb, cited,v. itbefore was held
that “the fact that the house'and lot the hus­occupied by

andband was not the value of hundred dol­of fivefamily
lars, notdoes the of the Thisaspectchange question.
fixes the limit thewhich amount shallbeyond exempted
not but it doesextend, not that the ex­require property

sum,reachshall that nor that other notempted property,
a be taken makehomestead,as shall to theoccupied up

value. If a to a ofchooses homestead lessperson occupy
and hisdollars,value than five hundred to rent other real

a to do otherso,he has butestate, perfect right property
cannot be exempted.”

held in that case in this.The Jacobprinciple governs
orestate,Horn had the to of hisdispose any partright

or ait;of and if he afterwards newretained, acquired
theof old estate would holdhomestead, the purchaser it,

homestead claim. As he could sellfree from the such
as hemarked such limits soestate, chose,of bythepart
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sellhe share of the estate that suits his conven-may any
ience. "What remains is if hestill, continues to occupy

hisit, home; the homestead of the head of hisfamily
and it is thisto reduced alone thatfamily; homestead the

deceased,statute The in this case con-applies. having
to his one undivided half of hadveyed whatdaughter

farm,been his homestead and tocontinued occupyhaving
otherthe half as ownhis the of his wifehomestead, right

became limited to that and she can claimhalf, no interest
thein thus under the inpart statuteconveyed, question.
Another arises this toquestion upon appeal, relating

coursethe of to be in off theproceeding pursued setting
homestead to the In thewidow. case Norrisof v. Moulton,

394,H.34 N. heldit was that a widow who continues,
theafter decease of her to thehusband, occupy dwelling

which constituted the home theat time offamily his
death, have a homesteadmay herto theassigned by judge
of ofvirtue theprobate, by to himpowers thegiven by
Revised causeStatutes, to the dower and share of the

in the ofwidow real estate deceased to be as­any person
to her. But the of the ofsigned authority judge probate

in such a case extends theto estate of which theonly hus­
died seized.band In Atkinsonv. Atkinson, 37 N. H. 434,

it was held that deedthe of the husband alone will con­
the estate, to thevey inchoate of thesubject wiferight

and children, ;minor if after his decease andany, that she
have her to obtain anmay remedy a.bill inassignment by

or the statute forequity, by petitionproceeding, by par­
under 206tition, of the Revised Statutes. Inchapter the

case of v. 38 theTwitchel, 62,Gunnison N. H. jurisdiction
theof Court to set off the homestead of aSupreme widow

asserted,was it was decided that suchdistinctly though
homestead was not and athat bill orassignable, petition

thatfor could not be maintained anpurpose by assignee.
The as conceive,we well settledgeneral principle being,

thethat theof courts of to cause a divi-authority probate
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of ;sion real two casesestate to is confined tomade,be
that of the estateis, where the estate in is aquestion part

aof aboutwhere there is noperson deceased, or dispute
title;the that the estate con-and there nobeing pretence

her father atto Mrs. of the estate ofTufts wasveyed part
his ofdecease, and claim tothe of the any partpetitioner
it decided thatdenied, the court ofbeing properlyprobate
the could not beland,so far as it herpetition, respected

must af-sustained in that and far the decree becourt, so
firmed. As to the mustother half it be reversed.

Tuttle.Palmer v.

clausum, to describenecessary plaintifffor thequare it is nottrespassIn
name;abuttals, by and when he hasor evenbyhis close boundaries or

declaration,it, by assignment,aoriginalin or newdescribed either the
any parta in thereof whichprove trespasshe is to if heentitled recover

injuryat the time of thepossessionhe had to ofor was entitled have
proved.

described,close,in as more or other land thanIf the hisplaintiff include
and the defendantright possess, compelhe has the exclusive to would

partof to that of the landcomplainedhim whichtrespassto confine the
him, thereof,his title to the residueto or else establishactually belongs

in himself or another as allfreehold to of themayhe soil andplead
and, residue,as to the thepossess,the toplaintiffclose he does not admit

assigntooblige plaintiffthe newThisgeneral plea.issue or other will
of soil andpleaor avoid the freeholdeither traversetrespass,the and

incontroversy points really disputeto the betweenas theso to restrict
the parties.

abuttals, boundarytheby to definedescribingin a closenecessary,It is not
;groundon it is sufficientmarked thebylines as indicated monuments

others,of and leaveby occupationland in theto describe it as bounded
defendant, thebelongof it does not toany portionif he thatthe claim

right.plaintiff’slimit of theplaintiff, to define the

Trespass defendants demurredTheclausum.quare
and thedeclaration, plaintiffto the plaintiff’sgenerally


