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v.Demeritt Meserve.

In this therecase, been notice of thehaving petition,
and a of the us,before and nopartieshearing suggestion
of other thanany thoseobjection of,already disposed
there must be in accordance with the hereviewsgranted,

astated, mandamus.peremptory

Demeritt v. Meserve.

The special agentadmissions of a are -not competent evidence against the
principal, uponunless some point within the scope of his authority, and
made while the matter depending.was

Assumpsit, on account annexed, for a water-wheel, and
inlabor it in. The had aputting plaintiff built saw-mill

for the and had adefendants, input water-wheel, which,
not to theproving satisfactory defendants, they requested
one to him to inSpinney notify put another, which he did.
The mill was in the ofoccupation and while theSpinney,
plaintiff was in the wheel theputting defendants told

to onSpinney andput help wouldthey thepay bills, which
did,he and the bills were made out by Spinney against

the defendants and andthey paid them, them tocharged
the in theplaintiff off-setwhich filed. Thethey plaintiff
was not and did takepresent, not of the work ofcharge

in theputting wheel, but one Currieremployed to do it,
and told toSpinney orhim,help otheremploy andhelp,
he would the bills. Thepay plaintiff Currierpaid and
furnished the wheel. The other bills were paid theby
defendants.

The defence millwas when thethat built theplaintiff
he in a certainput wheel, and that if it didagreed not
prove sufficient he would ittake out and in anotherput at
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were tothat the defendantshis Toown proveexpense.
the offeredwheel,in the secondfor plaintiffpay putting

de-themade outbill,an by Spinney againstunreceipted
There no evidencein of Currier. wasfendants, favor

thatdefendants,to the orthat the everbill was presented
theor that wasit,had to Spinneybeen paythey requested

to act in the excepthador premises,any authorityagent,
ad-theThe counselas stated. pressedbefore plaintiff's

them itallowed tosaid and the courtbill, putmission of
The foundjuryto the defendants’’in, exception.subject

defendants moved tothea verdict for the whichplaintiffj
the wereaforesaid;cause andaside, questionsset for the

to this court.transferred

for the defendants.Christie,
underrule of evidence1. know no orWe of principle.

made can beoutwhich the bill by Spinneyunreceipted
It was made the direction or withheld admissible. not by

northem,the or either ofdefendants,the ofknowledge
or in assented orhad ever seen toit, adoptedany waythey

hire Cur-as their act. not their toit wasSpinney agent
withor to or for connectedrier, him, any purposepay

ac-on his ownhad,or his TheCurrier services. plaintiff
count, him to work atand setCurrier, puttingemployed

andthe tenant occu-in the second wheel. wasSpinney
he anddefendants,the andof mill under theythepant

as short a time asthe mill should bedesired that stopped
defendants told to onbe; hence the Spinney putmight

thethe be moreaid so thatCurrier, jobto mighthelp
that wouldtold theyThey Spinneycompleted.speedily

did;and buton,the he should thus put theypay help
theirCurrier ondid not authorize toSpinney employthey

innor did heaccount,or on any way employaccount, any
had en-thethe plaintiffCurrier. On contrary,or engage

in a new wheel,toset him to work putandCurrier,gaged
doauthorized anything,defendants toSpinneybefore.the
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himand then authorized to onput toonly aidthey help
putinact, then,Currier. saidmaking bill,Spinney’s

of hewas not the hadauthoritywithin from thescope any
an admission orIn thatdefendants. order act ofany an

hisevidence itbe mustprincipal,agent against relatemay
andmatter his beto the of agency, withinsubject the

Banks,v. 14 N.of his H.Woods 101.authority.scope
theof bill is2. The admission causegoodillegal for

verdict. 28Winkley v. Foye,theaside N. H.setting 513.

theforWheeler, plaintiff.
was thethatIt seems defendants’Spinney agent, but to

caseextent the does notwhat show.clearly He was in
mill;the hethe calledof theuponoccupation plaintiff to

wheel;in hethis aboutemployed helpput this same
the■work; out bills for their labor;made and, it would

seem, was the defendants’ general agent, superintending
defendants werethese The residents ofrepairs. Massa-

not at theand were millchusetts, probably theduring
and for some timethe work,of previous orprogress sub-

this matter all withleftTheysequent. Spinney. The
as was aagenthis matterauthorityextent of for the jury

the whole evidence infrom theto ease,pass upon, under
from theinstructions court.proper

that infound thisSpinney,If they making hill, was
as thehis authoritywithin billagent, wasacting evidence

Ifthem to consider. foundfor they that heproper was
his ofauthority,within they,not acting course, would
In either case the evidenceit no mustweight. havegive
the court could notreceived, for anticipatebeen how the

thedetermine ofquestionwould agency.jury

at issueJ. The betweenBellows, thepoint parties
in thethe secondwhether wheelplaintiff putwas, under

so, if the other toto do beproveda contract insufficient;
orcontract,a on theexpress implied,or under part of
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what it The bill madeto was worth.defendants,the pay
as an admission that the wheel waswas-offeredSpinneyby

it worth. Toa to what wasin under contract payput
thatit wasrender it should Spinneycompetent, appear

the ofthe of the withindefendants, scopeagent acting
thehis and while transaction was depending.authority,

contract,the of thein was characterThe controversypoint
it shouldadmissible,declarationsto makeand, Spinney’s

au-andthe defendants,he the ofthat was agentappear
statements,hisauthorized,make Ifto it. sothorized

would bemade at the dumtime, opus, competent.fervit
theascase, however, byThe evidence in this reported

toshowcatise, authoritytried the does not anywhojudge
facts,a contract. The that occupiedmake such Spinney

de-at thethat he authorized to hiremill,the was help
in the wheel,infendants’ to assist Currier puttingexpense,

the madeand that the defendants bills by Spinneypaid
are sufficient to that wasfor such not Spinneyhelp, prove

wheel;with the forto contract theauthorized plaintiff
or factsnor could the on these facts, reported,jury, any

tend tofind such The evidence did notauthority. legally
suchprove agency.

cannot bethen,The admissions of Spinney, regarded
14Banks,of the defendants. v.the admissions Woodsas

245;30 H. 1 Gr.v. N.Clark,H. Webster101, 113, 114;N.
134-139;secs. Stileson113, 114;secs.Ev., Story Agency,

1044­ Ves.;8 Met. Fairlee v.Railroad, Hastings,v. Western
in see 2 Cow. Phill. Ev.,and cases cited note123, (a);

421.Gr.182, 180-189; Brown,Haven v. 7note
aaside,set andtherefore,The verdict bemust,

trialNew granted.


