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Ordiorne v. Woodman.

contended that “indented” meant theretripartite, being
drawn,three to the submission.parties One waspaper only

and and the court held that no more wassigned, necessary,
the arbitrators that anot awardtestifying, tripartite was
waived, but that it thewas between theunderstanding

that theparties award should be left in the hands of one
of the arbitrators for the benefit of all parties.

theJudgment plaintiff.for

Ordiorne v. Woodman.

In an action anby againstindorsee note,the maker of a negotiable if it
appears discredited,that the note was indorsed after it was the maker

indorser,may againstset off a claim the unless it is by theshown holder
fide,that he took the note bond and for a valuable consideration.

As no broughtaction can be by partner againstone his copartner, upon
transaction,any partnership unless there has been a settlement of the

concern,whole or of in question,the claim and a promise payment,of
the dealings off,unsettled of partnereither the firmwith cannot be set

law,anin action at by partner againstone the other.

onAssumpsit, a note, datedpromissory January 19r
for and1850, $590, interest, the defendant,signed by pay-

to T.able Martin, or on andJoseph order, demand, by
indorsed to thehim plaintiff.

The defendant the issue awith noticepleaded general
“asset-off,of follows: And the will takeplaintiff notice,

that on the trial of the above action the defendant will
in andoffer in toevidence, insist on allowed set-offbeing

the saidplaintiff’s his account T.demand, Josephagainst
herewithMartin, and;toexhibited, $4,302.75amounting

vol. xxxix. 35
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inthe time the note thethat atcontendthe defendant will
himtowas indorsed bydescribeddeclarationplaintiff’s

and that thediscredited,Martin, andit overduesaid was
demandstonote equitabletook said subject any'plaintiff’
said Mar-time hadat thatclaims the defendant againstor

said Ordiornefurther contend thatThe defendant willtin.
and that the saidsuit,in thisis the nominal onlyplaintiff’

in interest.”Martin is the plaintiff'
referred to1856, the case wasterm,At the November

Q-. madeFrom his No-as auditor.Hall, Jr., report,J.
Novem-due,that there wasitterm, 1857, appearsvember

that$676.80, and iton,note declaredon the1857,ber 17,
that,finds onThe auditorindorsed.overdue whenwas

aWoodman,andMartinaccounts betweenindividualthe
and Wood-Martinis due to Martin.ofbalance $29.63

claimedandtrade,in Woodmanman had been partners
& were indebted toof Martin Woodmanthe firmthat

the firmhalf the due from wasone balanceand thatMm,
set off’in thisand to behim,Martin to liabledebt ofthe

auditor finds the due Woodman toThe balanceaction.
alsohalf of which is Woodmanone$635.22, $317.61.be

& Woodmanis indebted to MartinMartinthatclaims
firm and him,theof accounts betweenthe balanceupon

to andhim,is Martinthis balance due fromthat halfand
auditor finds thehim in set-off. Theallowedshould be

to beMartin & Woodmanfrom Martin toduebalance
finds the bal-Hehalf of which isone$275.20, $137.60.

in-claimed,as thusWoodman,Martin todue fromance
to beinterest, $473.03.cluding

Martin borrowed of1850,inthat January,It appeared
sum,his for that and onand note$650, gavethe plaintiff

and WoodmanWoodman,this tohe money19th paidthe
and the tosuit,in money paythe note appliedhimgave

inMartin and Woodman became partnersdebts.ownMs
as theThere was no to amount1850. agreementApril,

thein as to division ofeither, norbyto bestock paid■of
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aat in bill offirstthe Woodman put goodsprofits.
was to a$800,to on which there be dis-aboutamounting

$300,cent. in and theMartincount of puttwenty per
was farin, note,he Woodman’s notamount includingput

in. After th ethe amount Woodman putfrom partnership,
anote to and firm noteOrdiorne,his gaveMartin took up

suit Ordiorne asin was heldfor it. The note by security
The thusindorsed. note was indorsedit wasbefore by
the suit wasMartin two before in Janu-broughtdays

1856.ary,
that,defendant claimed the the firmThe noteby giving

a matter,to tbe it becameof partnershipplaintiff',$650
theof note on thethe indorsementand, note of$590by

and that the firm$650, it canceled ispaid;became liable
and not either ornote,on the Woodman Martin as$650

individuals.separate

for theJordan, plaintiff.

for the defendant.Sawyer,L. D.

in theC. The firstBell, J. case re-question arising
the set-off.tolates

of the mercantile law is, that theThe general principle
whonote,of aor indorsee itacquiresholder negotiable by

indorsement made afterof a transfer or it is over­virtue
takes itdiscredited,and todue, subjectconsequently every

to it would beand whichdefence to equity subjectevery
the hands of the Ch.remained in Billspayee.if it had

118; Boardman, 14Hall v. N. H.222; Bills216, Bayley
346.10 N. H.41; Howard,Odiornev.

contendedit has that thethis rule beenUnder general
takes itnote,a discreditedor of subjectindorseeassignee
in theliable, handsset-off it would be ofto to whichany

of theat the timeindorser,the or assignment.assignor
not beenthe rule hasBut of universallythis application
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It has been contended that at law aadmitted. common
a norneither defence anis but that itset-off isequity,

nature of a cross andaction,the that itof is avail-rather
where it isin the cases authorizedable expresslyonly by

mutual andof debtswhich demandsspeaksstatute, only;
between the to theis, existingcounter-claims partiesthat

action.
discussnot to either of thesedo propose positions,"We

inthat, the use ofremarking ordinarymerely language,
a man anprotectswhich claimunjust isagainstthingany

and that the benefits of a set-off havedefence, not beena
the cases of claims of ato mutualstrictlyrestricted

character.
it has been decided that in a suitIn this State aupon

in the ofnote, name thepromissory indorsee,negotiable
transferredit has been bond and for awhom valua-to fide

a demand inconsideration, favor of the makerble against
admissible asis not a set-off,the indorser thealthough
a discreditedhave been note when thenote indorseemay

6v. N. H. 469.Drew,it. Chandlertook
wasdecision to thecontraryThis pronounced first im-

incourt,the as stated the caseof and(pagepression 472),
in Woodsv.contrarya Carlisle 28opinion ofagainst (page

thewhere samethe same volume), judge says: “We are
awhen manthink takes ato discreditedinclined note, and

thename,own whenhis defendant basin asues set-off
thethat indorserindorser, must bethe consideredagainst

within the of the statute.meaning The in-the plaintiff,
theofin the indorser. Inplacestands both thesedorsee

are cited these views.favoringauthoritiescases
v.case of 11 H.Dame, 244,N.In the the caseMcDuffie

v. Drew is of asspoken to thebeing opposedof Chandler
as to set-off in States;doctrine other but theprevailing

to doubtnot the ofdisposed de-were thatproprietycourt
itsaid, however,was should notIt be extendedcision.

limitations of the case.the There theprecisebeyond
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a considera-note had bond and onbeen indorsed goodfide
in theas an essentialtion, and this was pointregarded

decision.
lia-said,An indorsed discredited it was should benote,

an ofset-off,ble to unless has been actual transferthere
nom-the interest in the note. A transfer which is merely

should in the of a fraud on theinal, be regarded light
a a towhere there is set-off and transfer is madepayee

it;avoid and it has held that in an the in-been action by
thedorsee if the defendant amaker, files set-off’against

the andnote, introduces evidence that the noteagainst
was not indorsed until he todiscredited, will be admitted
sustain his set-off, unless the shows that he tookplaintiff
the bond anote forfide, valuable consideration.

The last branch this decision is in withaccordanceof
v.the ease of Eaton Brown, cited in Ross v. 4 H.N.Knight,

237; Carlisle,v. 6Woods N. H. is28, where the same case
andcited; Bellows v. 9 H.Smith, N. 285. v.Chandler

Drew is in Jennessv. 10 andapproved 267,N. H.Bean,
v. 11 N.Little,Williams H. 72.

The indecision v. Dame has stood undisturbedMcDuffie
till the andtime, be as the law ofpresent may regarded
the State. It clear that the note was overdue whenbeing

and theindorsed, both faith and the consideration ofgood
doubt,the transfer left in the note was toliablebeing any

set-off which the defendant could establish theagainst
indorser.

found the auditor thebyNothing being upon private
of the from the to the defendant,partiesdealings plaintiff

the to the set-off'foundedonly relatesquestion remaining
thethe of indorser Martin and the defend-upon dealings

Woodman, the firmant with of weretheywhich members.
The evidence tends to show that the innote question

was for loaned to the defendant some monthsmoneygiven
thebefore commenced, and that itpartnership originally

rvas unconnected Avith the Its con-entirely partnership.
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is inleftfirm,if the of thewith businessnection, any,
uncertainty.

set offdemand to hethat the proposedIt is well settled
an action exclaim fora debt or whichmust constitute

defendantmaintained the againstcontractu be bymight
isthe actiondebt must be due whenthe Theplaintiff.

P.trial. 2 N.and at the time of thecommenced, Leigh
238; v.790; Varney2 Pl. & N. P.154; Ev.Saund. Esp.

232;H.49; 21 N.Jenness,14 N. H. v.Brewster, Toppan
21 H. 356.Corliss,v. N.Hardy

therefore, claimis, whether the attemptedThe question,
could maintainhere is such that the defendantto be set off

it.an of contractaction upon
here as thatelsewhere,settled well asIt is well during

its concernsa whileof partnership,the continuance and
nois at common law implied prom­thereare unadjusted,

other on ato the part­toise one partner pay any thingby
in suchand lies eitherno actiontransaction, bynership

transaction the of actionunless the whichcase, upon right
the and ahas settled betweenis based been parties, prom­

6 H. andMoore, 547,made. v. N.ise of Gibsonpayment
21authorities; 342;v. N. H. Harris v.Wright Cobleigh,

45.anteHarris,
thecase illustrates wisdom and ofThis policystrongly

here is setrules. The to off the sharethese orattempt
inthe defendant the balance of two ac-ofproportion

in favor of the defendant thecounts, firm,the one against
that the is bound toit is assumed plaintiffof which pay

defendant; the inhalf to the other favor of the firmone
of which it isthe assumed the plaintiffagainst plaintiff,

defendant. But the isowes half to the notassumption
either case. claims constitutefounded in Thesewell only

Thethe balance due froma of dealings.part partnership
to the other can be ascertainedof these onlyone partners

the accounts of the includ-of whole firm,a settlementby
andhand,assets on their debts and re-their payableing
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Sawyer.w.Brock

with, had deal-havewhom theyalland fromceivable to
the au-considered byaccountsthat theIt beings. may

and is notit is notbutthese, probable,include allditor
that the balancesfollowsit no meansnot,stated. Ifso by

be balanceddefendant, since they mayare due to thefound
with the partnership.claims connectedotherby

in wereset-offbe, claims offeredthis theHowever may
ado not constitute debtinadmissible, because theyclearly

maintained.an at law bewhich action mayupon
mustthere bedisallowed,The set-off judgmentbeing

on the note.for the plaintiff
the plaintiff.Judgment for

Sawyer.Brock v.

will, nephews bya namegaveOne 31. H. made and to several and nieces
each, paidfifty3Iaria Hanson one of dollars to bebeing them),(Susan

testatrix, legatees’or the arriv-uponin six months after the deceaseof the
Mariaage twenty-one years. gaveof also to said Susaning at the She

dollars, inpaidthe sum of seven hundred to be to her suchHanson
think properand at such times as the executor of the will shouldsums

benefit; anyif or there-provided, partand most for her that the whole
Maria,of said suchunexpended part,should remain at the decease Susanof

children, ;anyif shouldequally amongshould be divided her she leave
not, equally legateesshould be divided the mentioned in theif between

gaveof them. then all thefirst clause of the will or the survivors She
rest, for certainprovidingresidue and remainder of her property (after
debts, neph-and several otherto said Maria Hansonlegacies, &c.) Susan

them,nieces, equal proportionsand to be divided in withews between
as of :provisions paymentcertain to the times

Held, tolegacysaid hundred dollar was beuponthat the interest seven
testatrix,of in thesaid Maria from the decease theto the Susanpaid

of theway principal; provisionsmanner as that thesame and the
the trustee of the saidmade and constituted the executor Susanwill

;dollars,for the amount of said sevenhundred and interest thereonMaria
is to hold the same use and said Susanpersonalthat he for the benefit of

that, Susan,Maria, upon marriageand the of the neither shesaid nor


