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with, had deal-havewhom theyalland fromceivable to
the au-considered byaccountsthat theIt beings. may

and is notit is notbutthese, probable,include allditor
that the balancesfollowsit no meansnot,stated. Ifso by

be balanceddefendant, since they mayare due to thefound
with the partnership.claims connectedotherby

in wereset-offbe, claims offeredthis theHowever may
ado not constitute debtinadmissible, because theyclearly

maintained.an at law bewhich action mayupon
mustthere bedisallowed,The set-off judgmentbeing

on the note.for the plaintiff
the plaintiff.Judgment for
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will, nephews bya namegaveOne 31. H. made and to several and nieces
each, paidfifty3Iaria Hanson one of dollars to bebeing them),(Susan

testatrix, legatees’or the arriv-uponin six months after the deceaseof the
Mariaage twenty-one years. gaveof also to said Susaning at the She

dollars, inpaidthe sum of seven hundred to be to her suchHanson
think properand at such times as the executor of the will shouldsums

benefit; anyif or there-provided, partand most for her that the whole
Maria,of said suchunexpended part,should remain at the decease Susanof

children, ;anyif shouldequally amongshould be divided her she leave
not, equally legateesshould be divided the mentioned in theif between

gaveof them. then all thefirst clause of the will or the survivors She
rest, for certainprovidingresidue and remainder of her property (after
debts, neph-and several otherto said Maria Hansonlegacies, &c.) Susan

them,nieces, equal proportionsand to be divided in withews between
as of :provisions paymentcertain to the times

Held, tolegacysaid hundred dollar was beuponthat the interest seven
testatrix,of in thesaid Maria from the decease theto the Susanpaid

of theway principal; provisionsmanner as that thesame and the
the trustee of the saidmade and constituted the executor Susanwill

;dollars,for the amount of said sevenhundred and interest thereonMaria
is to hold the same use and said Susanpersonalthat he for the benefit of

that, Susan,Maria, upon marriageand the of the neither shesaid nor



CARROLL.548

Brock v. Sawyer.

husband,her them,either or both of anyhave right to claim to have
this fund invested in a ;homestead or in any other way that the discre-
tion of the governtrustee is to in regard to the time and of pay-amount

;ments and that the husband acquired by his marriage rightno over
fund, interest,this either to orprincipal nor did he thereby become

powervested anywith to collect or appropriate or in any way to inter-
;fere thiswith fund but that he may properly, wife,in right of his col-

balances,lect and anyreceive either of interest,principal or that may
remain theunpaid upon fifty dollar legacy, or the residuary legacy given

byto her said will.

In such a case this court will interfere in trust,behalf of the quecestui
upon application, husband,her orown that of her in grosscase of ne-
glect or refusal of the trustee to pay moneyover as her wants or neces-

might clearlysities require.

Equity.In The sets forth that onecomplainant Mary
of the"Weare, H,N. on 13th ofHodgdon, day October,

A. D. made her1851, will and to thebequeathed oratrix,
then MariaSusan Hanson: dollars, to beFifty(1.) paid by
the executor of said will in six months after the decease of
the thetestatrix, or at theupon oflegatee’s arriving age

The sum of seven hundredtwenty-one years; dollars,(2.)
to saidbe to the Susan Maria inHanson suchpaid sums
and as theat such times executor the willof shall think

benefit;and most for her and if the wholeproper, or any
thereof should remain at the deceasepart unexpended

of the said suchMaria,Susan to bepart dividedequally
her if she leave ifchildren, toany; not, be di-among

vided the mentioned in theequally firstamong legatees
them;the or the survivor of Awill,clause of residu-(3.)

be her at the decease of herto mother,legacy paidary
:B. HansonAbigail

died soon after thethe testator of saidThat making
B. Hanson diedwill; 9, 1855;that said AugustAbigail

executor of said whichwill,is the hasthat the defendant
that;and allowed the oratrix,been approvedduly proved,

married saidHanson,Maria wras to Brock,saidthe Susan
the orator claims28, 1855,the Novemberorator, whereby

his he entitled to all thein the of wife becamethat right
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legacies, and interestmoney, saidproperty bequeathed by
testatrix to said Susan Maria in said will, which had not
been received the said oratrixby ;before her saidmarriage
that the oratrix athad, the time of this onebill,filing

achild, son; that the are and have noplaintiffs poor,
house to live in, or homestead. The bill that thecharges

haveplaintiffs therequested defendant to to themoverpay
said $700,ofbequest that therewiththey might purchase
a homestead; that have the defendantthey torequested
invest the same himself in a homestead for the benefit of
the oratrix and her children; that havethey requested
the defendant to over to thempay the interest saidupon

; thatalso,$700 have thethey defendant torequested pay
over the all ofresiduary which thelegacy, asdefendant,
executor aforesaid, refuses to do.

The bill : For anprays answer; anFor account(1.) (2.)
of the estate of the testatrix, and the the ex-disposition
ecutor has made of the same; That the executor(3.) may
be ordered to account with the andorator, over topay
him for the oratrix her share of thejust whole amount of
the residue estate;of said That the executor be(4.) may
ordered to over to the oratorpay for the oratrix said
sum of $700, with the interest and income of the same,
or so much thereof as he is entitled in the of hisright
said wife to inreceive, andfairness, conscience,equity good

to the intent of said testatrix and of heraccording said
will; That the defendant be removed from(5.) hismay

trust executor;said as and For further relief.(6.)
The indefendant, his admits theanswer, ofmaking

said withwill, the several to the oratrix and oth-bequests
ers, as contained at in said awill, of whichlarge hecopy
annexes histo 'and from itanswer, which that theappears

first hertestatrix to nine and niecesbequeathed nephews
name Maria Hanson one of theby being(Susan them),

of dollars to be ineach,sum six months after herfifty paid
&c. next to MariaShe Susan Han-decease, bequeathed
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son the sum of seven hundred to asdollars, be paid par-
set forth in the bill. allShe afterwards theticularly gave

rest, residue and remainder of her property provid-(after
for debts,certain to of hering legacies, &c.) eight neph-

ews and nieces name Mariaby Susan Hanson(said being
one of to be to them the decease of theirpaid uponthem),
mothers and that the interestrespectively, provided upon
such should be toresiduary the said motherslegacies paid
while lived. Thethey answer further admits that the
said died, and thatMary said willHodgdon was duly

as andproved that the defendant is the executoralleged,
and that all thethereof, of the saidproperty Mary Hodg-

;don came into his hands and he an' account ofpresents
the assets thus hands,into his acoming large proportion

interest,of which was in and notes withmoney bearing
a list debts,of and as him inexpenses legacies, paid by
the administration of said estate. He admits that the ora-
trix became of the 4th of 1852; shethatage day May,

andmarried,was that her mother, B. Hanson,Abigail
as stated in the anddied, bill, that the have oneplaintiffs

son, as But he does not admit the saidthat ora-alleged.
in thetor, of his wife, became well entitled to allright

the andmoney, interestpropertylegacies, bequeathed by
in saidsaid testatrix will to the said Susan sub-Maxia, but

mits that to the court said will. He ad-question upon
aremits that the and have no homesteadplaintiffs poor

to live in. Hehouse of their own that heor hasalleges
of anddollars,over the also the x-esidu-fiftybequestpaid

$239.33,to to said Susan Maria,axy legacy, amounting
and that he also her the sum of towardspaid $109.67has.

hethe of which claims was all that it was$700,legacy
his to under the circumstances and conditionduty pay,

and all it andof the that was mostplaintiffs, proper
Maxia hefor the of the said Susan that shouldbenefit

that in the exercise of a sound discretionand claimspay,
he x’eserve the of said to$700,to bepartlargerought
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when,Maria,to the relief of the said Susan byapplied
her necessitiescircumstances,ill health or otherreason of

he knows this to have beenshould be more thaturgent;
con-of the testatrix fromthe wish and intention repeated

and the time ofher,with both before atversations making
tosaid in she thewill, which purpose provideexpressed

afor in this as she from the facts of for-feared,her way,
that thecharacter,mer in itsillness, somewhat alarming

said Maria at some time becomeSusan incapablemight
herself; and this she said to the defend-of care oftaking

awill,ant said and this as rea-at the time of gavemaking
hera for than for theson she made provisionwhy larger

saidtestatrix,that said in conver-rest. He further alleges
thesation, her wish that fordesignedmoneyexpressed

toher use should be in such as be theapplied way beyond
Mariacontrol of her if said Susan should behusband,

and for her sole and exclusive use. The defend-married,
admissions,ant then follows with denials and explanations

have saidof what been between him and themay plain-
intiffs, them,or either of as in the relation tobill,alleged

a$700,over the or the same in home-investingpaying
in the the are not ma-stead, which, case,view we take of

terial. He admits he has that as he understoodthat said
the the oratrix all interestwill, was not entitled to the upon
the seven hundred it remained in hisdollar whilelegacy,

but until thehands, same,that the interest the prin-upon
should in with thebe accordancecipal over, provis-paid

ions of the to and be dividedwill, should among,belongs
and in will,the named saidtogiven residuary legatees
and that said the of saidSusan not entitled to wholewas
interest, but to her share the rest of suchwithonly lega-
tees, but is to account for the interest as well as theready

of said time,at to suchprincipal legacy, any according
construction as shall to the will this court.be bygiven

theHill, for complainants.

for theBellows,Kittredge respondent.
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Sargent, J.* see whatIt is difficult to groundsupon
the thecould conclude that the interestrespondent upon
seven wasHansonhundred dollar to MariaSusanbequest
to be Fromand to her.to the notpaid residuary legatees,

wethe form of this in the ofwillbequest Mary Hodgdon,
theconclude fromthat this was to be separatedlegacy
forremainder severed and setof the andestate, apart

the eachofas much as the sumsspecified purpose, $50
to the of said will.several under the first sectionlegatees

theThose were in six ormonths,to be uponlegacies paid
one; thisat the oflegatees’ twenty-one yearsarriving age

at such executor should thinktimes and in such sums as the
and her was tomost for benefit. This pass,proper legacy

to the hands of thenot, sure, immediately,be into legatee
thehex’,in trust forbut into those of the executor upon

interesttime whatevertestatrix,death of the and from that
theas much tohave accrued this summay upon belongs

and in same "Weas the thedoes, way.legatee principal
thethe same conclusion also fromcome to considering
allof said ofwill,section which disposessubsequent

estate,testatrix’sthe residue and remainder of therest,
first takento bebefore wereas the sums specifiedthough
and trustsfor theand setestate, purposesfrom the apart

man-can be noTherewerefor which designed.they
this suminterestthe uponthat accruingner of doubt but

is to betestatrix,the appro-decease offrom theof $700
inlike thethe principal,the of legatee,for bexxefitpriated

of the trust.with theaccordance provisions
ain the is to create trustwilltheeffect ofThe provisions

a trustee ofof the willexecutortheand to constitute
forhe would; and betheoratxix, chargeablethe legatee

inlike trxxstees other cases. It ishis trust,ofbreachany
a moment that thiscontroverted,to be forwell settledtoo

in of the cestuiinterfere behalfcases, quein such maycourt,
that of her infriends,orher owntrust, applicationupon

* Bellows, J., counsel, not sit.having been of did
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refusal ofa of or the trustee tocase neglect paygross
necessitiesas her wants or re-over money clearlymight

31 ;Kimball v. N. H. 76 Adams’ 61.Reding, Eq.quire.
incontended this case theIt is not that court have not
a case were shownthat which called forprovidedpower,

But it is claimedinterference. that no suchsuch caseany
here. wereis made out The married Novemberplaintiffs

the in28, and it the1855, by case, thatappears, testimony
a currier and couldtrade,Brock was earn a dollar aby
he is andthat industrious, andday; temperate enjoys

hehealth; that has constant that hegood employment;
and his wife are both and have but one aboutyoung, child,

; that thetwo old mother and child are in theyears enjoy-
health,ment of that Mrs. Brock sheexcept has notsays

been awell for but has been able all theyear, time to do
her house work. It does not that haveappear beenthey
at in of either inany expense consequence sickness, pay-

doctors’ bills or in theing help Theprocuring family.
has not been for themoney required education of the

as it bechild, if thehereafter, childmay should live.
The in his answerrespondent that thealleges orator,

is not andBrock, careful of hisprovident andmeans, that,
it nottherefore, would be to overproper thispay money

to him or for his faster than theirfamily, immediate wants
The evidence thatrequire. upon point only shows, how-
Brockthat owes two debtsever, of about twenty dollars
one of which heeach, has been sued.upon

evidence alsoThe tends to show that Mrs. Brock, before
andher before themarriage, of saidmaking will, had

and hadill, exhibitedbeen whichsymptoms led the testa-
fear that sheto at sometrix might period of her life be-

of care ofincapablecome herselftaking without assistance.
also thatAnd it this bill ofappears complaint was filed

term,December and that1857, after the decease of the
in the fall oftestatrix, 1851, and before the of thisfiling

of somea sixbill, theperiod years, respondent had paid
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the which$50, $239.38,over to oratrix the of andlegacy
he claims to be the amount of the whichresiduary legacy,

deathwill,could the terms of the be until thenot, by paid
1855;mother, 9,her and the further sumof about August

the of in all to$109.67, $700,uponof amountinglegacy
dollars a an$399, or about sixty-six year, upon average.

the terms of the this ofwill, was to beBy legacy $700
andin such sums at such times as the executor shouldpaid

and most for the benefit ofthink the legatee.proper
and circumstances,factsthese the arisesUpon question

a case is madewhether out for the interference ofcalling
andcourt; are of that no casethe we suchclearly opinion

the evidence. the defendantis shown While doesupon
and could he anclaim, claim,not that hadnot properly

in ;discretion the that he had aarbitrary premises right
not, to his mereor own whim orto pay according caprice,

we think,he claim that, beenmay, properlyyet having
the testatrix with this to be asentrusted by legacy, paid

themost for benefit of the thehe should judge legatee,
interfere discretion,should not with that somecourt until

a cause is shown of itsof abuse. We think itkind appa-
the ofterms the itself that the testatrixrent, from bequest

intend theor that executor should thisnot expectdid pay
inonce,at or but in such assums,all sumslargelegacy

necessities of theor from timewants legateethe might,
itand was his to take into considera-time, require; dutyto

her and but herwants, futuretion not only present position
A trust in the executor,waspersonal reposedprospects.

to the he hertestatrix,knownwas well brother-who being
theand it was the will of testatrix that his discre-in-law,

and the to thetion should govern regulate payments lega-
is made to that he has in someuntil it; appeartee and
trust,his and to for theneglectedabusedway provide

interfere;the court andwill notof the legatee,wants
iscase made out thesuch evidence here.bynoclearly
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The and her husband ask for the wholelegatee of this
discretion,to be invested to theirlegacy, according thereby

trustee;the discretion of the and while wesuperseding
cannot doubt that the executor is to the interestapply

this sum as the thewell as toupon principal purposes
theand that this was of thespecified, design testatrix,

it would seem to be also that sheyet apparent did not
that this should be invested in acontemplate home-legacy

; for,stead had been her intention,that she would undoubt-
inhave so it the will. Weedly expressed arecertainly

unable to discover trust,breach of orany any failure to
his on trustee,the of theperform induty, part declining

thus to invest it. This trust was created for the personal
life;of the her and ifduring of itlegatee re-anybenefit

main at decease,her isunexpended provision made in the
will its We think,for distribution. therefore, that the

theof as fromtestatrix, thedesign willgathered alone,
was that the thehusband of if sheevidently legatee, should

ever have shouldone, anynot oracquire title inright or
to fund,this have overor control the inany same, any

orator, therefore, has,whatever. Theway hisby marriage
with the no or title to thislegatee, acquired right legacy,
and cannot collect the same or of the eitherany part same,
of interest,or or or inprincipal con-appropriate any way
trol until it shall be to theit, first overpaid thelegatee by
trustee. But he his saidacquired, mar-unquestionably by

andthe to demand recover whatever re-riage, mayright
main or theof the dollar interestunpaid fifty legacy, upon
the ifsame, due;is also balance of orany any principal
interest thethat remain due and ofunpaidmay residuary

theas all whichthelegacy, contingencies upon payment
of before thethese sums ofhad filingdepended happened
this of thesein thebill, and, fact, intermarriagebefore

schedule of the be-It theplaintiffs. propertybyappears
cametestatrix,to the the which into theestate oflonging

that there in cashwas,executor’s hands for administration,
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and thirteen and one thirdhand, §804.81, shares of Con-on
stock, atwhich, amounted toRailroad par, §666.66.cord
a schedule ofwas also which had on in-notes, beenThere

a but which no hadtime,for interest beenuponterest
schedule,the and which, interest,in withoutcomputed

no where§1,898.27.to It that the ex-appearsamounted
or accountedhas allowed for interest or incomeanyecutor

either for the interest due onall this theproperty;upon
of the testatrix’s since herdecease, or,at the timenotes

of her estate. nature andFrom thedecease, upon any
itof this be fairlyproperty, might, perhaps, pre-situation

it hasall of been interest while in thethatsumed drawing
athands; least in the absence of allexecutor’s testimony

ipto such If therebut executorpresumption.tending
interest,with it thatwould seem thereto be chargedthus

theuponremaining unpaidbe something residuarymust
the are entitledoratrix,the which to.to plaintiffslegacy
is a ofthat there interest inalso claimed balance theIt is

which he should have thehands, fo saidpaidexecutor’s
in notHanson, her which was thuslife-time,B. butAbigail

to thenIf this should be found theso,be plaintiffsjsaid.
to this balance. Theentitled alsobe plaintiffswould

of interest as due thea balance being upon fiftyclaim
We have not sufficient facts before us todollar legacy.
interest thehow much executor should beshow chai-ged

he entitledhow much is to receive in off-set fororwith,
which areThose thus inquestionshis services. properly

thisthe in withparties 23roceeding,togetherissue between
of interest the be re-estate,question upon maythe whole

in case the domaster,a who notto may, partiesferred
matters,these take hear thetestimony,adjustthemselves

and the facts to this court,find where-and reportparties,
made deemed andorders will as shall justsuch be beupon

equitable.


