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As the was void from itsplaintiff’s mortgage inception,

as the creditor for the acted,whom defendantagainst and,
plaintiff’sif it had hav was so interminvledbeen,'thenot

with Jaffiajrffijsfmguishablethat theof debtor as from it,
the taken to the verdict in the court belowexceptions
must be and rendered itoverruled, the uponjudgment
affirmed.

overruled.Kxceptions

Chapin v. The Sullivan Railroad.

cattle-guardsRailroads to and maintainare hound construct sufficient at
track, allcrossings responsible damagesall farm of their and are for re-

rightfullyinduty respectthis to cattlesulting neglect uponfrom their of
the crossing.

obliged cattle-guards againstto maintain either fences orare not^Railroads
highway;cattle wrongfully upon public responsiblethe and are not for

injuries wrongfully highway, thenceto on the and from escapingcattle
upon their tracks.

through land,ain a railroadconstructingStone branch man’sexcavated
him to useunder a license from construct and thepermissive track

thereon, the same so as it is shall forlong pur-and hold be used railroad
land-owner, and,propertythe of the if not used inposes, remains the
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track, tocannot be removed and devotedconstruction of the branch
other hispurposes permission.without

seems, of theby appraisalIt land is taken a railroad thethat forwhere
selectmen, employ thecommissioners and the are entitled tocorporation

earth, on oneany portion gravelor of the stone and excavated■whole
line, any portionof in the construction of otherportion properthe

thereof.

Trespass. was to a trial commis-The action referred
at made thesioner, who, the term, 1859,October following

report:

the defendants’“At the time of the injuries,alleged
in Wal-located the farmrailroad was through plaintiff’s

; most of the otherbarns,the and buildings, togetherpole
thewith the the side ofland, on westerlybeingtillage
theonrailroad, and the beingplaintiff’s pastures mostly

nearof the railroad. The railroad track wassideeasterly
the and there occasionwasplaintiff’s frequentbuildings,

the and cattle.for him to over same with hispass sheep
The defendants constructed a afia convenient placecrossing
near the and this was in use theby plaintiff,buildings,
and without as Thereto the of its location.objection place

no meanswere or other of ani-cattle-guards preventing
mals from and the track at thedownup crossing.passing

1850,In the month of theDecember, plaintiff attempted
to drive his over this There was newsheep crossing.
fallen at the time hadsnow, which been removed from

and thetrack,the sheep suddenly passed upnorthwardly
and beforetrack,the could be from the trackthey got

were struck the defendants’ theby atthey engine, passing
usual hour and and withspeed, dili-managed ordinary

The were this collision to thesheepgence. damaged by
amount of dollars. The to thetwenty-five injury sheep

the want ofwas caused and notby cattle-guards, by any
fault of the hadNo ever been madeplaintiff’. agreement

the as to thebetween of or cattle-parties place crossing
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nor hadguards, the the defendants toplaintiff requested
construct cattle-guards.

On the first of 1852, the wasday September, plaintiff
the owner of an ox which was at in therunning large

The ox thehighway. railroad track of the de-got upon
fendants at a where the and the areplace trackhighway

andconterminous, where no fence could berightfully
maintained the and aby defendants, short distancepassed
on the track, when he was struck the defendants’by

andengine killed. The loss sustained thethereby by
wasplaintiff but itdollars, was not causedforty by any

on the of thenegligence defendants or theirpart agents.
The to the and the ox theinjury sheep happened upon

track of the defendants’ railroad.original
In 1851, a new branch of said railroad was constructed

thethrough land, of hisplaintiff's towesterly buildings,
connect with the Yermont road. anUnderYalley agree-
ment between the the defendants were inparties, rightfully

thepossession branch,of with a on withright, complying
certain conditions, which had fulfilledbeen to the timeup
of the to construct and use theinjury of,complained track,
and to hold the same as as shouldit be used forlong
railroad Before the branch it was notpurposes. building
known that rock would be on the andline,encountered
an amount of rock than that afterwards excavatedgreater
on the line, was and used on the stonepurchased work
on the branch road. Soon after this it was found neces-

in the road, excavate,to and thesary, defendantsgrading
did excavate between four and five hundred of rock.yards
About of thisfifty was, for and with-yards convenience,-
out on theobjection of the thepart plaintiff, put upon
close of the near to outside of the landplaintifij but taken
for railroad The remainder was laid besidepurposes. the

within thetrack, ;limits of the land so taken and subse-
and before the ofquently, commencement the suit, the

defendants removed all said rock or andstone, used the
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re-inrailroad,same track of said makingon the original
of thefor the benefitand other similarforpairs purposes

removaldone in thewasroad. No unnecessary damage
entered theof the defendantsstone; plaintiff’sthe but

Thethe saidclose indescribed, fifty yards.removing
and claimedstone,theremoval or use offorbid theplaintiff

enter-the defendantsand forbidthe same as his property,
thevalue ofThesuchinto his close for purpose.ing

as aforesaid was eightclosestone taken from the plaintiff’s
sixty-of the railroad wasand that the linedollars, within

five dollars.”

Grant, for the plaintiff.Stoughton
to1. are theThe defendants liable for injuryclearly

188;H. Horne30 N.the v. Railroad,White Concordsheep.
;160­35 N. H. SmithRailroad,v. Atlantic and St. Lawrence

;H. Ellis v. Railroad Com­Railroad,v. Eastern 35 N. 357­
case2 Barb. 358. The;138­ v. 8Suydam Moore,Ire.pany,

H.36Railroad,v. Atlantic and Lawrence N.of Horne St.
toand anin is not440, applicableis not authoritypoint,

this case.
statedareox, sufficiently2. In to the the factsregard

themakehave to uponin the ¥e no commentsreport.
point.

thewas inthe landstone,3. In to the the fee ofregard
exca­to the rockand the defendants had no rightplaintiff,

road. Thethe branchthe ofvated, forexcept purpose
of thethe ownerfreehold, and torock, trees profits belong

the stone awayand when the defendants took theysoil,
143; Make­1 Burr.Alker,v.became Goodtitletrespassers.

6 Mass.16; Chandler,1 H. v.Norden,v. PerleyN.peace
to tbea is restricted specificof454. The waygrantee

24 N. H.v. Marstin,in his Frenchset forthuse grant.
does notfor preventThe doctrine we contend440.

excavat­materialdirt orfroma railroad usingcompany
aThis wasthe line of the road.ed whereany along
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branch constructed after the- roadmain was completed,
and when carried the rock off' from andthis branchthey

it to otherput it to the usesuses, otherthey appropriated
than those in their and in thecontemplated agreement,
amendment of their charter. hadminesSuppose valuable
been discovered in the theexcavation, would defendants
have had a to convert them to use other thanright any
the of road?their not. The samebuilding Certainly

must in this case. ofprinciple stone wasgovern The.
value to the plaintiff.

4. The aredefendants liable for fornominal damages
and the close.breaking plaintiff’sentering

.27.L. for the defendants.■Cushing,
1. The defendants are not liable for reasondamages by

of ofwantany railroad cattle-guards,crossings,suffieien-f
&c. Horne v. H.Atlantic Lawrence 36N.Railroad,and St.
440.

2. The defendants are not liable for reasondamages by
of want of fence the v. Northernby highway. Woolson
Railroad, 19 267;N. H. v. 21Towns Cheshire Railroad,
N. H. 363.

3. theAs to of the theand plaintiffrights corporation
in to the stone taken in theout forexcavatingregard
track, we take these : The railroad,positions by acquiring
the theof to use all the materialsright way, acquires right
taken out in for the of andpurposeexcavating, building

branch,road. as it called,the The is is arepairing part
of the and materials takenwhole from- it beroad, may
carried itfrom to the built. The railroadpart originally

alla to use such in re-corporation materialshaving right
and their the land-owner has noroad,pairing excavating

or of on which found anpossession possessionright to.
action of trespass.

of theJ. the fifth section 593 ofFowler, By chapter
oflaws it the of1850, Laws is made(Comp. duty350,)
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in this State to make andrailroad main-corporationevery
tain andall farm-cattle-passesnecessary cattle-guards,

the convenience offor the land-own-safetyandcrossings,
of theirers road.the linealong

theThe commissioner findsof that thereport distinctly
wasto the caused the wantsheep by ofinjury plaintiff’s

the farmat theprepared defend­cattle-guards crossing by
of the withants for use thethe assentplaintiff plaintiff’s

andto its not faultlocation, of theanythrough plaintiff.
The weredefendants bound to construct and maintain,

them,at the thus theby neces­preparedcrossing guards
to the whensary plaintiff’s sheep, driven overprevent it,

Infrom on to their track. ofconsequence theirpassing
to the damnifiedso,do was to theplaintiffneglect amount

of dollars the destruction of hisbytwenty-five andsheep,
hefor this is entitled to recover.damage clearly Whitev.

Railroad,Railroad, 188;80Concord N. H. v.Chapin Sullivan
(a­ nte, page 53).

inOur this noconclusion conflictsupon point way with
Horne v. andthe decision in Atlantic St. LawrenceRailroad,

36 N. H. cited the defendants. It there444, by was held
hadthat a no of actionland-owner a railroadright against

for wantfrom the ofresultingdamages farm-crossings
and unless the railroad had tocattle-passes, agreed pi*o­

thevide or land-owner had tothem, applied justices under
the have them located-andstatute to constructed. In the
case it is inferredbefore us to be that thefairly parties
had the number and of theplaceagreed upon crossings,
and hadthe railroad undertaken tocompany construct

had constructed the one nearthem,'but which the injury
soto the that theplaintiff’s sheep happened, improperly

of theinoccurred Theconsequenceinjury deficiency.
anhad admitted anddefendants, then, performed recog­

nized the so andowedthey plaintiff, neg­duty imperfectly
theirin of thethat misconductconsequence plain­ligently,

hetiff suffered the of which complains.injury Nothing



CHESHIRE.570

v. TheChapin Sullivan Kailroad.

directlyseems than that for ab thus resultingplainer injury
defendants,and fault of thefrom theimmediately palpable

the fullto recoverplaintiff compensation.ought
inatThe was largeoxplaintiff’s wrongfully running

uponan animal thusthe wrongfullyhighway. Against
nei­maintainthe defendants were bound tothe highway,
theit fromther fences or When escapedcattle-guards.

ittrack,the defendants’ was wrongfullyuponhighway
killed defendants’and been thethere, engine,having by

the theirthemselves,without on of agentspartnegligence
theforand the defendants are notservants, responsible

267; Chapin19v. N. H.Railroad,loss. NorthernWoolson
Railroad, (ante,v. Sullivan page 53.)

underlanddefendants entered theThe plaintiff’supon
anda to constructhadan they rightwherebyarrangement
theand holdthereon,roadthe track for their branchuse

railroadas it used for purposes.same as should belong
thinkwecommissioner,as stated theThis byarrangement,

de-thea andlicense,toamounted only permissive gave
thereinto the or the stone containedfendants no soilright

ofand usethan thefor other constructionany purpose
the stonehave usedtrack. They might, undoubtedly,their

the land in this branchexcavated on plaintiff’s grading
andculvertsfor the construction of thetrack, necessary

hav-therein; but the material thosefor purposesbridges
constructa license tomereelsewhere,been procureding

the defend-track and hold the couldland,use the giveand
no, useto a similarto this stoneappropriateants right

commissioner, it musttheelsejvhere. of theUpon report
thethat the stone excavated from plaintiff’sheldbe

notfar as actuallyin the branch sotrack,land, grading
thetoconstruction of track,in the that belongedused

defendantstheand could not removedbe byplaintiff,
his permission.without

of railroadand and dutiesnatural respective rightsThe
landand in to appropri-land-owners, respectcorporations
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ated law railroadof to were dis-by purposes,authority
34cussed v. H.Rich,and in Blake N. 282,considered

where, a of the statute and author-full examinationupon
ities, it of inwas held the exclusivethat propertyright

surface,the itsin the andland, trees and uponherbage
it,the minerals notwithstand-beneath remains unchanged,

the location of a railroad toing thereon, subject always
the the to and aof constructright operatecorporation
railroad over and as authorized law. Thereit, bythrough
is in the of the commissionerperhaps de-nothing report

asof to whatany ourmanding expression opinion might
or not have thebeen and liabilities of themight rights

in the case, in to earth andparties present stone,respect
excavated in the branch track across thegravel grading

land, had track been aplaintiff’s that of the road,portion
as laid theout, and had land for theoriginally construc-
tion of the entire line been taken and toappropriated
railroad the theof railroad com-purposes by appraisal

town,missioners and the selectmen theof under the pro-
visions of not,the statute. It however, bemay improper

stateto our decided inthat, suchimpression, case, the
railroad wouldand have been entitled tomight employ
the whole or of the stoneearth, andany portion gravel,
excavated one of the line,on in the con-portion proper
struction of other thereof.any portion

As, commissionei’,the of the theupon findings plaintiff
remained land,the owner of the and stonewhatever and
other materials excavated therefrom not used andwere

inthe defendants of theirappropriated by pursuance
he is the oflicense, entitled to recover value all the stone

taken the 'defendants removed toand theirby original
thetrack, whether same had atbeen the timedeposited of

excavation within or without the limits of the branch road
as located.

The is then entitled to com-plaintiff theuponjudgment
missioner’s for the sum ofreport dollars,ninety-eight
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to his and the valueofthe amount sheep,damagebeing
the withcommissioner,as fixedremoved,of the stone by

the writ.date ofinterest from the
the plaintiff.Judgment for

v. Stone.Wood

per-thejudge probateof to decree ofthe the distributionduty ofis theIt
in of admin-persons, remaining the hands theirof deceasedestatesonal

administration, per-of their accounts of to thesettlementuponistrators
entitled to receiveby law as the same.designatedsons

controversy validity byas to the an madeassignmenta ofisthereWhen
deceased,designated, has anddutythus who since thepersonstheone of

legalare limited tojudge ascertaining maythe who be theauthority of
belong-person,deceased and decreeingof such the sharerepresentative

hisrepresentative; anyhim be to such nor is it ofing paid partto to
any rightful authority, investigate determinehas he to andduty, nor

assignment.validity of such contestedthe
jurisdiction;and nospecial theyare of limited haveprobateofCourts

accordingare not to the course of the commonproceedingstheirjury;
investinglaw; contemplateddo not seemever to havelegislaturetheand

tribunals,judicial adjudi-powers,common law as togeneralwiththem
(Questionsof fact or of law.determine controvertedandcate

Appeal decree of the of of thisfrom a judge probate
as theStone,to tbe appellee, assigneedistributingcounty,

childa deceased of Jedediah Cooper,Cooper,of Winsor
sum of as the$7,345.62$-,thedeceased,of Swanzey,late

re-estate of said Jedediah Cooper,theof personalshare
administrator,the as hishands ofin the appelleemaining

account,his administrationof belongingsettlementtheon
claimed the share.TheWinsor Cooper. appelleesaidto


