
CHESHIRE.572

v. Stone.Wood

to his and the valueofthe amount sheep,damagebeing
the withcommissioner,as fixedremoved,of the stone by

the writ.date ofinterest from the
the plaintiff.Judgment for

v. Stone.Wood

per-thejudge probateof to decree ofthe the distributionduty ofis theIt
in of admin-persons, remaining the hands theirof deceasedestatesonal

administration, per-of their accounts of to thesettlementuponistrators
entitled to receiveby law as the same.designatedsons

controversy validity byas to the an madeassignmenta ofisthereWhen
deceased,designated, has anddutythus who since thepersonstheone of

legalare limited tojudge ascertaining maythe who be theauthority of
belong-person,deceased and decreeingof such the sharerepresentative

hisrepresentative; anyhim be to such nor is it ofing paid partto to
any rightful authority, investigate determinehas he to andduty, nor

assignment.validity of such contestedthe
jurisdiction;and nospecial theyare of limited haveprobateofCourts

accordingare not to the course of the commonproceedingstheirjury;
investinglaw; contemplateddo not seemever to havelegislaturetheand

tribunals,judicial adjudi-powers,common law as togeneralwiththem
(Questionsof fact or of law.determine controvertedandcate

Appeal decree of the of of thisfrom a judge probate
as theStone,to tbe appellee, assigneedistributingcounty,

childa deceased of Jedediah Cooper,Cooper,of Winsor
sum of as the$7,345.62$-,thedeceased,of Swanzey,late

re-estate of said Jedediah Cooper,theof personalshare
administrator,the as hishands ofin the appelleemaining

account,his administrationof belongingsettlementtheon
claimed the share.TheWinsor Cooper. appelleesaidto
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ain Ms father’s under deedestate,said Winsorof Cooper
but which thehim, executed,from dulyof assignment

asvoid,to be been ob-Wood, claimed havingappellant,
and fraud, whiletained misrepresentation, impositionby

mind.feeble or unsound Thesaid was ofWinsor appel-
administrator of saidlant had been Win-duly appointed

that the share of hissor and claimed father’sCooper,
should have been distri-estate to said Winsorbelonging

hishimself,to asbuted legal representative.

D. H.whom wasDevens, Jr.,Charles (with Merriam,)
hisin of referred toposition,for the supportappellant,

546;533,29 H. Ela v.v. 35McConihe,N.Gage Gage,
279; 413;13 Mass. Proctor v.N. H. Pond v. New­Pond,

81, 93; Breed, 355;v. Mass.hall, 17 Mass. 17 Han­Osgood
19 Pick.cockv. 157.Paige,

Faulkner, for the appellee.Wheeler§•

The forFowler, determin-only question presentedJ.
it isis, whetheration on this for theappeal competent

thein estate of anpersonalof distributingprobate,judge
theand determine of anto consider as-intestate, validity

heirs of the deceased,one of the whichmade bysignment,
thethe distributive share of heiris and ordercontested,

thehis or whether of theonly dutyto be topaid assignee,
thecase is to ascertain andheir,of in suchprobatejudge

hisor tohim,his share to representa-decree distributive
the of theand leave as-dead,if he shall be validitytives,

at common law.to be determinedsignment
ch.Stat., 166, sec. 6;thisthe statute of StateBy [Rev.

“that the estateit is personalprovidedLawsComp. 422,]
in thedeceased, not remainingof bequeathed,personany

of hissettlement adminis-of the onhands administrator
decreedistributed, of thebeaccount, bytration shall

thereof lawthe the sharefirst, widow, by pre-tojudge,
37vol. xxxix.
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scribed; the in the samesecond, residue, toshares,equal
the estate, were,to whom real if there wouldanypersons

firstdescend.” the section oflaw the sameby By chapter
toEevised Statutes Laws thethe personsof [Comp. 422],
as,the real estate would descend arewhom designated

“ of andfirst, deceased,the children the the legal repre-
such them are ifdeceased;of as second,sentatives of

the if is &c.issue, father,be no hethere living,”
it was theus, therefore,the case before the ofdutyIn

of there no thebeing widow,probate, by expressjudge
statute,the to decree ofof the distribution theterms per-

the in handsintestate,estate of the of thesonal remaining
thein the children of intes-administrator, shares, toequal

such asand the of of them wererepresentativestate legal
was a contest aboutAnd we think that where theredead.

an made his deathof before byvaliditythe assignment
andchildren,the deceased his wereof duty authorityone

to thewho be representa-limited legalascertaining might
deceased share of suchchild,of such and theorderingtive

tochild to be such legal representative;deceased paid
it no his nor had he any rightfulwas ofpartthat duty,

aand ofto determine theauthority investigate validity
child’s share to aof such deceasedcontested assignment

but that the interested should havepartiesthird person;
the in relation to that mat-to settleleft controversybeen

Hadat law or the of thea suit otherwise. validityter, by
or therenotadmitted, contested,been might,assignment

thehave been no to decreeobjection recogniz-perhaps,
the of the to thein some deceasedway, right assigneeing,

child’s share.
conclusion,this as well from thearrive at"We language

as the reason of the and the currentthing,the statuteof
inthe andon this Statesubject,authorities elsewhere.of

andare of limitedof special jurisdiction,Courts probate
tostatute,unless therestricted, ofby probateenlarged

andthe administration settlement of andwills, estates,
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the heirs and andthereofthe distribution legatees,among
and ministerial acts.like administrative haveTheyother

in themand the are notno accordingjuries, proceedings
theirthe course of the common law.to powersOriginally

administrative and andministerial,almost entirelywere
additional andnone of the statutes increasedin conferring

so far as our examination has ex-them,jurisdiction upon
ever havethe seem totended, do contemplatedlegislature

common lawthem with aspowers,investing general judi-
havewhen been authorizedHence,cial tribunals. they

functionsand exerciseto assume toappropriatepowers
in thecourts,common law as casethe of ofjurisdiction

it has been ifestate, that,the of real providedpartition
to inexisted, be thoseadjudicated onlydisputes proper

of that orfact,thecourts, plea otherwise,bysuggestion
them of without theirat once oust jurisdiction,should

decide theto whether weresuggestionpermittedbeing
founded.well or ill

the involved in theprecise questionAlthough present
there thedid not on which itarise,case principle depends

anddiscussed considered inwas v.substantially Gage Gage,
546, 279;H. and in Ela v. 35 H.McConihe,29 N. N. and

casesremarks in those seem to leave nothe doubt what
clearhave the and distinctmust been ofunderstanding

as to the and of thecourt ofpowerthe duty judge probate
The authorities citedsuch circumstances. theunder by

Massachusetts,from whose ofsystem probateappellant,
is identical our own,and almost with are en­laws practice

andthat theconclusive ofpower probateauthoritytirely
are as limited and in cir­restricted,therecourts regarded
like the in the manner wecumstances present, precise

indicated.have
thedecree of of from,The probatejudge appealed

therefore, abe and new decreemust, vacated, entered,be
the share of "Winsor in thedeceased,Cooper,distributing

inof his father’s the hands ofbalance estate remaining
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the on the settlement of his administration ac-appellee
to the as the ofcount, saidrepresentativeappellant, legal

sor,"Win but to the of thewithout appelleeprejudice rights
in at law or otherwise.subsequent proceedings

'Decreevacated.

Knight v. Foster.

issue,cannot, generalIn action for the under thean slander defendant
reports,prove spoken repetitionthe a of commonthat words were hut

pur-eithermitigatemalice or can he fordamages,either to rehut nor
ofpose spoken.the truth the wordsprove

allowed, plaintiffacts of thefor purpose, proveNeither will he he either to
theof crimesuspicions guiltythat wastending plaintiffto excite the

and,guilt; there-of actual of suchcharged, proofhut shortstopping
ofacts and conductfore, ofproof improperofferedwhere the defendant

remarks, just groundsand to affordcalculated to invite suchplaintiff,the
re-true, Held, rightfullywasthat such evidencethem to heto believe —

the words wereat the timeto thatjected, although proposedit was show
on, enquiry intoinvolving anuttered, investigation goingpublica was

conduct, subject remark.publica ofand wasthe plaintiff’s
shown, exemplary damages.jury mayis the awardmaliceactualWhere

Caroline C.case,on the byan actionis KnightThis
theFoster, slander,H. for alleging speakingLeviagainst

fornication. The casea ofchargeof words importing
and was offered ofissue,the prooftried npon generalwas

anwords,such unlawful inter-of implyingthe speaking
one Almond F. Cooper.withcourse

the defendant toof offereddamages proveIn mitigation
of the inacts and conduct connectionplaintiff'improper

remarks,to invite such andcalculated affordwith Cooper,
the statementsthat made theto believe by'just grounds

but did not offer to show that suchwere true,■defendant


