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the on the settlement of his administration ac-appellee
to the as the ofcount, saidrepresentativeappellant, legal

sor,"Win but to the of thewithout appelleeprejudice rights
in at law or otherwise.subsequent proceedings

'Decreevacated.

Knight v. Foster.

issue,cannot, generalIn action for the under thean slander defendant
reports,prove spoken repetitionthe a of commonthat words were hut

pur-eithermitigatemalice or can he fordamages,either to rehut nor
ofpose spoken.the truth the wordsprove

allowed, plaintiffacts of thefor purpose, proveNeither will he he either to
theof crimesuspicions guiltythat wastending plaintiffto excite the

and,guilt; there-of actual of suchcharged, proofhut shortstopping
ofacts and conductfore, ofproof improperofferedwhere the defendant

remarks, just groundsand to affordcalculated to invite suchplaintiff,the
re-true, Held, rightfullywasthat such evidencethem to heto believe —

the words wereat the timeto thatjected, although proposedit was show
on, enquiry intoinvolving anuttered, investigation goingpublica was

conduct, subject remark.publica ofand wasthe plaintiff’s
shown, exemplary damages.jury mayis the awardmaliceactualWhere

Caroline C.case,on the byan actionis KnightThis
theFoster, slander,H. for alleging speakingLeviagainst

fornication. The casea ofchargeof words importing
and was offered ofissue,the prooftried npon generalwas

anwords,such unlawful inter-of implyingthe speaking
one Almond F. Cooper.withcourse

the defendant toof offereddamages proveIn mitigation
of the inacts and conduct connectionplaintiff'improper

remarks,to invite such andcalculated affordwith Cooper,
the statementsthat made theto believe by'just grounds

but did not offer to show that suchwere true,■defendant
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defendant’s presence,acts and in theconduct took place
that a suithim; butor in withwere connectedany way

conduct with Cooper,was the plaintiff’spending involving
the wordsat the timeonand a goingpublic investigation

remark; bututtered, and was a ofsubject publicwere
defendant’stheevidence,the the tocourt rejected subject

exception.
ifthat foundThe court also instructed the theyjury

atwerewords,actual malice in the libertytheyspeaking
toto the oughtgive exemplary plaintiffdamages—what

and whichrecover the defendant to pay rulingought —to
athe and returneddefendant the jury havingexcepted;

for averdict the moved newfor the defendantplaintiff,
trial.

the defendant.whom was forCushing,(with Vose),
is, draw the line1. It somewhat difficult toperhaps,

aadmissible underbetween that evidence which is only
of inand that whichplea justification, may go mitigation.

seems, however,It to us that are cases wherethere many
andconduct, remark,invite showparties, by imprudent

is and inthat do not what that their ownsaid,regardthey
estimation does not them. In such eases the evi­it injure

in Pallettdence should of Sar­v.damages.go mitigation
163;12;36 499­ v. Pick. McAl­Heath,N. H. Bradleygent,

Me.v. 25laster 474.Sibley,
in seems2. The doctrine to vindictive damagesregard

to in anbe now such unsettled condition as to andjustify
an examination thecall for of authorities.

forWaite,Burke the plaintiff.£
in of the1. The evidence offered mitigation damages

376;3v. Pick. Bricke­Swan,Bodwellwas rejected.rightly ­
133;2v. Cush.404; Moore,21 Pick.Davis,tt v. Watson

3v.573; Cramer,v. 8Lowell, Wend. WarmouthGilman
& 364. ad-v. 5Watts. The396;Wend. Petrie Rose, Serg.
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mission of would besuch evidence inconsistent with prin­
25 318,the of Damev. N. H.Kenney,settled casesciples by

and H. 496. The evidence offeredPallett v. 36 N.Sargent,
the set forth in the dec­tended to the truth of wordsprove

aand underlaration, was, therefore, exceptincompetent
;cited authorities alsoof See aboveplea justification.

Burk v. 6 Blackf. 155.Miller,
2. settled than thathad no rule betterWe supposed

in caseswhich to beallows givenexemplary damages
defendant was wan­where the actionable of theconduct

;10N.ton in H. 327­Chesley Chesley,and malicious fact. v.
130; v. Atlantic andH.v. 10 N.Whipple Walpole, Hopkins

9­ v.; Colley,St. Lawrence 36 N. H.Railroad, Mc­Greenleaf
;14 N. H. 32 H. 458­; Carter,303­ v N. SeveranceSymonds

Harr. 397;v. 3 Pear­289; Hosea,v. 32N. H.Hilton, Kinney
sonv. 5 Mann. & Gr. 700.Lemaitre,

in actions ofthe issueJ. UnderBellows, general
oftruth the wordsthe defendant cannot theslander, prove
nor can he,to malice orrebutspoken, mitigate damages;

awerefor such that the words butprove spokenpurpose,
25 H.Kenney,a Dame v. N.of commonrepetition report;

v. 4321; such; Mason,as Masonwhen statednot even
in PallettareN. H. 110. The same recognizedprinciples

law hasH. since which the been36 N. 499,v. Sargent,
the takenin this State. Butas settled groundregarded

the should haveus that defendantis,in the case before
theacts and conduct oftobeen prove improperpermitted

the remarks uponcalculated to invite chargedplaintiff,
to believe themand justthe to afforddefendant, ground
of theand conduct plaintiff*such actsto be true, although

In Pallett v.actualtosufficient guilt.were'not prove
tocalculatedthat evidenceis settledit alreadySargent

thetosufficient prove guiltbut notexcite suspicion,
theunderadmissible,is not generaltheof plaintiff,

theisthink,and wethis,issue, to mitigate damages;
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the proofthe which excludesof principleresultnecessary
actualof guilt,

canwhich such proofonThe remaining groundonly
thatIf onadmissiblemalice.is to rebutthen,be urged,

sound uponto any principleit is perceivedifficultground,
inasmuchexcluded,beshouldactual guiltwhich ofproof

toeffectualasbelatter would quitetheas the ofproof
tocalculatedof circumstancesas themalice, proofrepel

which wouldthe lineBesides,alone.excite suspicions
actualto guiltbe sufficient provewhat woulddetermine

onof suspicionandone hand, just groundson the only
the natureand, fromfind,todifficultthe would beother,

thebe donecase, by jury.the could onlyof
the acts and con-thatcounsel contendsThe defendant’s

mis-calculated toduct which he to prove, beingproposed
inremarks,him and invite such were admissiblelead

athe offerHad been accompanied by proposalevidence.
acts and of the wereto that these conduct plaintiffprove

athe and with view’-todefendant,in the of donepresence
a suit like themislead and the foundation ofhim, lay

a different would have arisen. Butpresent, very question
that acts inmade;no such was or the were thesuggestion

or in connected with him.defendant’s any waypresence,
There is this fromto the ordi-then,nothing, distinguish

ease of an offer to circumstances ofnary prove suspicion,
short of the of actual to malicerebutproofstopping guilt,

reliedor If the circumstancesmitigate damages. upon
affected thehad the defend-reputation,plaintiff’s general

inunder the showant, issue, might it,general mitigation
he to;of would not be pennitted provebutdamages spe-

acts,cific out of which such beenhadreputationgeneral
established. Nor the ofone—the matter reputa-general

istion—the to be butplaintiff not forprepared,supposed
the other. v. 499.Pallett If such isSargent, testimony
received, it we think,must overthrow thenecessarily,

of decisions thisauthority repeated upon subject.
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isNor the affected the a inves-fact thatquestion by public
was defend-on, the of thetigation going subjecttouching

ant’s statements. It was no of defendant’s offerthepart
hethat was connected in suchwith this anyinvestigation
as make it the of theto his toway duty speak upon subject

to shield him from theorconduct,plaintiff’s imputation
untrue; far asif his statements were somalice, and,of

can the an investi-see,we out of suchreports springing
the andstand if oneupon ordinary ground; anygation

shall countenance to such a ofgive reports, by repetition
he must do at his if tothem, it theperil, charges prove

false.be
held,are that it has heretofore beenWe aware by many

thatmalice be rebutted by prooflearned that mayjudges,
a re­a of commonwords were but repetitionthe spoken

time,at the is nowand so stated the but lawwereport
andotherwise in uponsettled New-Hampshire, grounds

as case us.the beforethat must be includingregarded
;4 110­ v. 25Kenney,v. H. DameMason,Mason N.

H. 322.N.
Massa.­sanctioned theThe views we entertain are by
the de­376,3 Pick.Swan,Bodwellv.ehusetts courts. In
led,hadthe been byto that wifefendants proveproposed

onof conducther,to improperinstances knownparticular
marriedmen,in bothtothe of the plaintiff, regardpart

oftown,incurrent theunmarried,and and reports,by
wordsto that theconduct,of believesimilar improprieties

under thewas offeredtrue. evidencewere Thespoken
and re­the idea of wrasmalice,toissue, rebutgeneral

; histhe cause andwho tried rulingthejected by judge
Moore,v.the whole court. Watsonsustainedwas fully by

is to same133,2 Cush. the point.
amuchcounsel relies upon suggestionThe defendant’s
v. toin PallettPerley,the learned Chief Justice Sargent,of

had theconductwhere theeffect that plaintiff’s giventhe
hethe statementsto believe thatdefendant just ground
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hethatwhich holdthere are authoritiesmade were true,
and theof judgethis iushow damages;mitigationmay

v.Heath, 12 Pick. and McAllaster163,v.Bradleycites
notthink,we willremark,thisMe. 474. But25Sibley,

it defendant’s coun­to thethe construction given bybear
doctrine,no refers to otherit down butsel. In fact lays

case v. Heath the defendant wascases. In the of Bradley
Brookline, and,selectmen of whenas one of theacting

defendant declared to thevoted,the the meetingplaintiff
votes. The heldthe had in two courtthat putplaintiff'

officer, it was his toin his as athat, capacity public duty
and thatthe to suchattention of voting,call the meeting

inthe words wereit,lie for if spokenno action would
aand not withof thisfaith, duty,in the dischargegood

thetheto defame plaintiff, bymalicious usingpurpose
held that,The court to.as aoccasion colorable pretence.

malice or colorablethe of pretence,expressrepel charge
toevidence tending proveofferthe defendant anymight

of hisfaith in thehe inthat was dischargeacting good
thecause forof makingand evidence probableduty,

Thisheld totherefore, bewras,declaration competent.
this occasion tothe ofwas to rebut usingmerely charge

and is nothe authorityslanders plaintiff,propagate against
rebuttedfor the that malice be by showingposition may

the lawwhichof Thejust protectiongrounds suspicion.
withdrawna to isto aaffords person duty perform,having

faith,he inwhen it that has used his badappears position
has soheas a Whetherand means to circulate slanders.

allit anot, uponused or is of fact for the jury,question
in theiscase;the circumstances in the but there nothing

incase of v. Heath theBradley that, slightest degree,
nothatcountenances the idea another dutyperson, having

toto could have offered evidence tending proveperform,
case istheOn thecircumstances of suspicion. contrary,

had such duty.the that the defendantput upon ground
in thebeThe is the same that would appliedprinciple
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case of statements made in a the com­complaint charging
mission of a and a suit libel incrime, for consequence.
The thethen, would whether wasbe,question, prosecution
in a for utter­or as convenient vehiclefaith,good got up

cause. Inand withoutstories,slanderous probableing
of cause thesuch cases evidence is received forprobable

the of evidencefor ofcomplaint, purpose anyrebutting
malice; 2 Bod­as in v. Pick. and310,Congdon,Remington
wellv. 3 In it standPick. 379. this wouldOsgood, respect

the same as an action for a maliciousupon prose­ground
cution, formwhich is the most ofappropriateordinarily

In in lawactions for maliceslander,remedy. ordinary
is to inferredbe from the of slanderous mat­publication

excuse;the act butter, and without justbeing wrongful
slander,in actions for ofexcusable on accountprima facie

the cause for malice init, fact must be proved.publishing
v. 4 B. &Prosser, C. 247. In McAllasterv. Sibley,Bromage

was,25 Me. the and474, was one questioncharge perjury,
and,the testified,whether was sworn when heplaintiff

not it to thethe witnesses was submittedremembering,
evidence, stand,on the that he testified on the witnessjury

inclined&c., that,and the remarked if the werejudge jury
to find for the the of want ofupon proofplaintiff, ground

hethat the was not to besworn, subjectedplaintiff ought
obvious,the of It isto quitepayment damages.great

in the verdictcase,that this was not a thishowever, point
in for the and the on thisfact, pointplaintiff, rulingbeing,

defendant.favorable for thesufficiently
awardmalice,In the exemplarycase of actual jury may

de­and thereceive,tothe oughtplaintiff'damages—what
H. 466,v. 32 N.Carter,Symondsfendant to pay.ought

130, and cases10 N. H.J.; v.Fowler, Walpole,Whipple
36N. H.R.,LawrenceR. 9.cited; Atlantic &v.Hopkins

thereandtherefore, overruled,The are,exceptions
on the verdict.must be judgment
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v.Wetherbeethe case ofcause,thisthe decision ofSince
re-time,firstfor thebeen,has1847,decided inMarsh,

in 20 H. 561.N.ported,,
ofthethat viewsis to beit much regrettedAlthough

thedeliveredwhochiefthe able and lamented justice
madeearlier been public,in had notcause,thatopinion

re-belaw musttheto hold thatfeel constrainedweyet
thein withState, conformityin thisas settledgarded

It mayv.v. and PallettKenney Sargent.in Damedecisions
Kenneyv.case of Damethealso, that whenconsidered,be

the late Chief Justice1852,inwasdecided,was which
Q-ilchrist thebench, and, consideringstill thewas upon

thethatbecase,nature of that safely presumedit may
considered.of the chief wereviews justice fully

Perry Armstrong.v.

liability byThe of an accommodation is not affected the makersindorser
debt,ofdirectlynote to their in theirtransferring paymentthe creditor

byinobtaining moneyinstead of the to used their business a discountbe
bank,a as the original purpose.at was

deed, by noteplaintiffs, questionwhich the to whom the incompositionA
transferred, dueagreed perreceive a certain cent of all debtstowas

same,note, discharge paidfrom the makers of in of the to bethe full
note,beyond maturity operatesa the of as an extension ofat time the

dischargestime of indorser.payment,the and the
agreement, compositiona execution of suchparolProof of made at the

note,deed, inadmissible,is theuponthat it should not embrace the
instrument, and, also, suchground that it contradicts the thatwritten

creditors,be andagreement uponan a fraud other void.would the

16,1856,The writ in this suit was thedated September


