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Perry v. Armstrong.

Since the decision of this cause, the case of Wetherbee v.
Marsh, decided in 1847, has been, for the first time, re- .
ported,.in 20 N. H. 561.

Although it is much to be regretted that the views of
the able and lamented chief justice who delivered the
opinion in that cause, had not earlier been made public,
yet we feel constrained to hold that the law must be re-
garded as settled in this State, in conformity with the
decisions in Dame v. Kenney and Pallett v. Sargent. It may
be considered, also, that when the case of Dame v. Kenney
was decided, which was in 1852, the late Chief Justice
Gilehrist was still upon the bench, and, considering the
nature of that case, it may be safely presumed that the
views of the chief justice were fully considered.

Prrry ». ARMSTRONG.

The liability of an accommodation indorser is not affected by the makers
transferring the note directly to their creditor in payment of their debt,
instead of obtaining the money to be used in their business by a discount
at a bank, as was the original purpose.

A. composition deed, by which the plaintiffs, to whom the note in question
was transferred, agreed to recgive a certain per cent of all debts due
from the makers of the note, in full discharge of the same, to be paid
at a time beyond the maturity of the note, operates as an extension of
the time of payment, and discharges the indorser.

Proof of a parol agreement, made at the execution of such composition
deed, that it should not embrace the note, is inadmissible, upon the
ground that it contradicts the written instrument, and, also, that such
an agreement would be a fraud upon the other creditors, and void.

Toe writ in this suit was dated September 16, 1856, the
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action being assumpsit against the defendant, as indorser
of the following promissory note:

« $1500. Troy, December 9, 1854.

Three months after date, we promise to pay to-the order
of P. Armstrong, fifteen hundred dollars, value 1ece1ved
at the State Bank, Boston, Mass.

E. Armsrroxe & Co.”

The signature and indorsement of the note not hLaving
been denied, the plaintiffs produced the note, and offered
evidence tending to show a demand of payment upon the
makers on the 12th of March, 18565, and due protest and
notice to the defendant, as indorsee, and rested their case.

The defendant then offered in evidence a deed, executed
by the plaintiffs and others, as creditors of the malkers of
the note, of which the following is a copy :

“To all to whom these Presents shall come: We, whose
names are hereunto subscribed and seals affixed, credit-
ors of E. Armstrong & Co., composed of Ethan Arm-
strong and Jerome B. Armstrong, send greeting : Whereas
the said E. Armstrong & Co. are justly indebted to wus, -
their several creditors, in divers sums of money, which,
by losses and misfortunes, they are unable to pay in full ;
and therefore we, the said creditors, have resolved to
undergo a certain loss, and to accept of forty cents for
every dollar by them owing to.us, to be paid, the one half
in one and the other half in two years; or thir ty cents for
every dollar by them owing to us, to be paidin six months,
to be in full satisfaction and discharge of our séveral and
. respective debts: Now, know ye, that we, the said several
and respective creditors of the said X. Armstrong & Co.,
for ourselves and our respective legal representatives, do
hereby covenant, promise, compound and agree to, and
with the said Ethan Armstrong and Jerome B. Armstrong,
by these presents, that we will severally and respectively
accept, receive, and take of and from the said Fthan'
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and Jerome B., for each and every dollar they owe us, the
sum of forty cents, to be paid, the one half in one year
and the other half in two years, without interest, or the
sum of thirty cents, payable in six months, without interest,
in full discharge and satisfaction of our respective debts:,
we to designate, opposite our names, which sum we elect
to take. In witness whereof we have hereunto set our
hands and seals, this 28d day of January, 1855.”

The defendant also offered evidence tending to show
that on or about the 9th day of December, 1854, the
makers of the note, who were then doing business at
Troy, in the State of New-York, transmitted said note to
the defendant, their brother, at Walpole, N. H., where he
then resided, with a request that he would indorse it, and
obtain the money on it for them to use in their business,
for their accommodation; that he accordingly indorsed
the note, and having failed to procure the money on it in-
his neighborhood, at the banks, he returned it to the
makers, who were then in good credit; that the makers
laid the note away and made no attempt to get it dis-
counted, and took no account of it as any part of their
available assets; that on the 20th day of the same December,
the makers of the note suspended payment, and afterwards
negotiated with their creditors for a settlement of their
affairs, which negotiation terminated in the execution of
the above mentioned deed; that a large number of the
creditors of said B. Armstrong & Co. signed said deed,
and, among others, the plaintiffs. The defendant’s evi-
dence tended to show that the plaintiffs executed said
deed about the first of February, 1855, and at the same
time received of the makers the note in question, the ob-
ject being to secure to the plaintiffs an advantage over the
other creditors who might execute the deed. And the
defendant contended that, under these circumstances, the
note was void in the hands of the plaintiffs. The defend-
ant’s evidence also tended to show that the defendant had
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no interest in the note, but indorsed it merely for the ac-
commodation of the makers, and that this was known to
the plaintiffs when they took it.

The plaintiffs denied that the note was received by them
at the time of their executing said deed, and offered evi-
dence tending to show that they received the note of the
makers about the first of January, 1855, before the date
of said composition deed, not knowing that any such deed
was in contemplation, and entirely independent of it, and
without any reference to that or any other arrangement be-
tween the makers of said note and their other creditors; that
at this time the said E. Armstrong & Co. were owing the
plaintiffs some $2700, a part of which was for goods sold
upon cormmission, and for borrowed money, and that it
" was agreed between them that a certain part of this claim
(about $1600 in all), should be considered and treated as
« gonfidential,” or “preferred,” and that this note was
turned out to the plaintiffs in part payment of this prefer-
red claim, while the balance, not considered as preferred,
was left at that time unprovided for; that at this time E.
Armstrong & Co. offered to the plaintiffs other securities
and property, such as debts dué them in Vermont, real
estate and store goods, besides the note in question, but
that the plaintiffs, upon inquiry of persons acquainted
with the defendant, and learning that he was perfectly
responsible, chose this note, and it was arranged that the
balance of the plaintiffs’ preferred claims should be paid
in goods from the store of K. Armstrong & Co.; that
some few weeks after this, about the first of February, the
plaintiffs executed the composition deed aforesaid, it being
understood and agreed by the parties (the plaintiffs and E
"Armstrong & Co.) at the time of its execution, that only
the residue of the plaintiffs’ claim which remained after
© deducting the confidential or preferred portion, was to be
compounded in that way. It appeared that said Arm-
strong & Co. had never paid to the plaintiffs either the
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thirty per cent or the forty per ecent, according to the
terms of said agreement, upon the amount thus agreed to
be compounded, and the plaintiffs contended that, under
these circumstances, the plaintiffs could recover upon this
note.

The defendant requested the court to instruct the jury
(1.) “That if the note in question was received by the
plaintiffs before the execution of the composition deed, it
was a debt from E. Armstrong & Co., which would be in-
clnded in the composition deed, and that the deed would
be such an agreement to extend the time of payment as
would discharge the indorser:” (2.) Also, “that if the
note in question was received by the plaintifis before the
date of the composition deed, it was a debt due from: IE.
Armstrong & Co. which would be included in the compo-
sition deed, and that the deed would be such an agreement
to extend the time of payment as would discharge the in-
dorger:” Also, (8.) ¢ That the effect of the deed, in that
particular, cannot be varied by parol testimony.” This
the court declined to do, but instructed the jury, (1.) that
if they should find that the plaintiffs received said note at
the time they signed said deed, with the design and for
the purpose of securing to themselves an advantage over
the other creditors of E. Armstrong & Co., who should
sign said deed; or, if with the same design and for the
same purpose the plaintiffs received said note at any time
prior to their executing said deed, or prior to its date, with
any understanding that such deed was to be made and ex-
ecuted by the plaintiffs and such other creditors of said
Armstrong & Co. as should sign the same, then the plain-
tiffs could not recover on this note; but (2.)if the jury
should find that this note was received by said plaintiffs
before the date of said deed, and under the arrangement
claimed by the plaintiffs to have been made, and without
knowing that such deed was in contemplation, and with-
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out any reference to it in any way, they might return their
verdict for the plaintiffs. ,

The defendant excepted to the last mentioned instruc-
tions to the jury, and also because the court declined to
instruct the jury, as requested by him. The jury returned
a verdict for the plaintiffs, which the defendant moved to
set aside. ‘

Vose, for the defendant.

1. The note in suit was the debt of E. Armstrong & Co.,
* on which the defendant could only be charged by proper
demand on the maker and notice to the indorser.

2. The note was originally indorsed by the defendant and
the liability incurred for the purpose of enabling K. Arm-
strong & Co. to raise money to use in their business, and
not for the purpose for which it was nsed. The defendant
indorsed the note when the makers were in good.credit,
to help them in their business. The plaintiffs took the
note when they knew of the embarrassment of H. Arm-
strong & Co.; they took it under circumstances, as the
case shows, which in law amount to a notice that the
malkers were using it for purposes not contemplated by the
indorser. Archer v. Hudson, 7T Beav. 651 ; Bonser v. Cox,
6 Beav. 110; Hodgson v. Hodgson, 2 Keen T04.

8. The composition deed being under seal, was a bind-
ing agreement to give time to the makers, and discharged
the indorser. Stickney v. Stickney, 21 N. . 618; Vyner
v. Hopkins, 6 Jur. 889; Calvert v. London Dock Company,
2 KXeen 688; Clark v. Henty, 8 Y. & Coll. 187; Hyrev.
Bartop, 3 Madd. 221 ; Bank of Ireland v. Beresford, 6 Dow
283 ; Sumuel v. Howarth, 8 Merrivale 272; Boultbee v.
Stubbs, 18 Ves. 20; Hxz parte Wilson, 11 Ves. 410; Wright
v. Simpson, 6 Ves. T84 ; Rees v. Beresford, 2 Ves. Jr. 548
Fadyer v. Ford, 2 Ves. Jr. 589; Nisbet v. Smith, 2 Bro. C.
C. 579; 8 Paige Ch. 614. _

4. The alleged agreement to except this debt from the
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operation of the deed is of no effect. Because (1.)itis
not in writing ; (2.) it is not expressed in the deed of re-
lease ; Fix parte Glendenning, Buck 517 ; Boultbee v. Stubbs,
18 Ves. 20; (8.) it was in fraud of the other creditors. Ex
parte Sadler & Jockson, 15 Ves. 52; Mawson v. Stock, 6 Ves.
800; Jackman v. Miichell, 15 Ves. 581 ; Leicester v. Rose, 4
Bast 874; Cullingworth v. Loyd, 2 Beav. 885; Horton v.
Riley, 11 M. & W. 492; Brick v. Cole, 4 Sandf. 8. C. 79;
Mallaliew v. Hodgson, 5 L. B. R. 279 ; Patterson v. Boehm,
4 Beav. 507; Browne v. Stackpole, 9 N. H. 480.

Wheeler ¢ Faulkner, for the plaintiffs.

The jury found that the transactionsin relation to the
note were prior to the date and execution of the composi-
tion deed, and had no connection with it or reference to
it, and that the note was received by the plaintiffs on pay-
ment of a debt which the parties had agreed to treat as
preferred ; the plaintiffs relying upon the endorser, whom
they knew to be good, and not upon the makers, who had
failed. It is not, then,to be presumed that the plaintiffs
deliberately undertook to release this claim for one third
of the amount due.

Although the instructions of the court were not in the
form requested by the defendant, and did not go so far in
regard to the effect of the execution of the deed, they did,
in fact, cover the whole ground that was open for the con-
sideration of the jury, and were correct. If the plaintiffs’
elected to rely upon the -endorser, and to treat only the
balance of their claim as a debt against Armstrong & Co.,
this was not a fraud upon the other creditors, nor an in-
jury to the defendant. The plaintiffs stood in no better
position than other creditors, and no fraud was either per-
petrated or intended. The principle which governed the
case of Trumbull v. Tilion, 21 N. H. 128, does not apply to
thig case.

VOL. XXXIX. 38
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On the question whether the note was ineluded in the
composition deed, the “surrounding circumstances may be
shown in determining the construction of the instrument
in that particular. Webster v. Atkinson, 4 N. H. 21

Brrrows, J.  The first question that arises in the case is
this: Was the note originally good in the hands of the
plaintiffs, and binding upon the defendant ?

The case of Oross v. Rowe, 22 N. H. 77, is decisive upon,
this point. There the note was given to the plaintiff, and
signed by the defendant as surety, to pay for a horse sold
by the plaintiff to the principal. It was made payable to
a banlk, with the purpose of having it discounted there ; but
the bank having declined to discount it, the plaintiff kept
it, and obtained the transfer of it by the endorsement of the
bank, though after the surety had notified the bank not to
discount or endorse it. It was held that the plaintiff might
Técover. ‘

In the case before us, the note was endorsed by the de-
fendant, with the view of raising money for the principals
to use in their business, but failing to do it at Walpole, he
sent it to the principals, with his endorsement remaining,
and it appears that the principals retained the note until
after they suspended payment, on the 20th of December,
1854, and about January 1, 1855, according to the plaintiffs’
evidence, and about February 1, 1855, according to that of
the defendants, the principals sold the note to the plaintiffs
in part payment of their debt to them. This might well be
considered as in accordance with the purpose of the de-
fendant, to enable the principals to raise means to use in
their business; and whether it was by raising the money
and paying it to their creditors, or by passing it directly
to some of the creditors, could make no difference with the
defendant. So the return of the note to them with his
endorsement implies an authority to use it; and the fact
that the plaintiffs knew the defendant to be an accommo-
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dation endorser could not affect ‘the question, neither
could the suspension of the principals affect the transfer.
Hiliott v. Abbot, 12 N. H. 549 ; Bank of Chenango v. Hyde,
4 Cow. 567; Powell v. Waters, 17 Johns. 176; Bank of
Newbury v. Rand, 88 N. H. 166.

‘What, then, was the effect of the composition deed? It
was an agreement under seal, and upon sufficient consider-
ation, to receive of Armstrong & Co. forty per cent of all
the debts due from them, one half in one and the other
half in two years, or thirty per cent in six months, in full
satisfaction and discharge of the debts. The instrument
bears date January 28, 1855, and the note in question
would be due March 12, 1855 ; so that the time of payment
of the amount stipulated in the deed was beyond the ma-
turity of the note. The deed in its terms embraced all
the debts of Armstrong & Co. to the plaintiffs, whether
then due or not, and the note in question was included by
the terms of the deed ; and it was not competent to prove
a parol agreement, which we understand is meant by the
case, that the note should not be included ; for that would
be to contradict the deed. Beside, such an agreement,
whether verbal or written, being a secret stipulation by
which it was sought to place the plaintiffs in a better sit-
uation than the other creditors, would be a fraud upon
them, and void.

The case of Trumbull v. Tilton, 21 N. H. 129, is decisive
on this point, and the general principle has, in fact, been
for a long time established. The endorser of a bill or
note is regarded in the light of a surety, and if the holder,
by a valid agreement, gives time to the maker or acceptor,
the endorser will be discharged. Chitty on Bills 408-412;
Clark’s Bxrs. v. Moles, 8 B. & P. 868. The contract of the
endorser, like that of a surety or guarantor, is to answer
for the default of the one who, as principal, is bound to
pay, or perform the duty; and in whatsoever form his un-
dertaking may be, he will be discharged by a change of
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the contract to his prejudice, and without his consent.
Wheatv. Kendall, 6 N. H. 504; Bank v. Brown, 12 N. H.
320; Savings Bank v. Colcord, 15 N. H. 119; Watriss v.
Pierce, 32 N. H. 574 ; Rees v. Berrington, 2 Ves. Jr. 540.

The only remaining question is, whether this contract
had the effect to extend the time of payment of the note.
By the terms of the deed, the plaintiffs were bound to dis-
charge the whole claim on receiving a certain per cent of
the amount within a period beyond the time the note, by
its terms, became due; and we think that it must neces-
sarily operate as a binding contract to extend the time of
payment, otherwise it would avail nothing, and the cred-
itors could at once collect their whole debts. Ch. Bills 408,
414 5 English v. Darley, 2 B. & P. 61; Gould v. Robeson, 8
East 876 ; Rhode v. Proctor, 4 B. & C. 517.

The verdict must, therefore, be set aside and a
New trial granted.

Coox v. Comss.

In assumpsit, brought to recover back part of the price paid for land con-
veyed by a deed which contained no warranty of the quantity of the land,
parol evidence that the vendor, during the negotiation, and before the
delivery of the deed, verbally warranted the quantity of the land, is
inadmissible as tending to vary the terms of the deed.

Assumesit. The counts relied upon were the second,
fourth and fifth. The second alleged that the defendant,
at, &c., on the eleventh day of March, 1857, in considera-
tion that the plaintiff had bought of the defendant one
equal undivided half of 77 acres ofland, lying in Chester-
field, and at the request of the defendant had paid him
therefor at the rate of $7.50 an acre for one half of 77




