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Armstrong.Perry v.

v.Wetherbeethe case ofcause,thisthe decision ofSince
re-time,firstfor thebeen,has1847,decided inMarsh,

in 20 H. 561.N.ported,,
ofthethat viewsis to beit much regrettedAlthough

thedeliveredwhochiefthe able and lamented justice
madeearlier been public,in had notcause,thatopinion

re-belaw musttheto hold thatfeel constrainedweyet
thein withState, conformityin thisas settledgarded

It mayv.v. and PallettKenney Sargent.in Damedecisions
Kenneyv.case of Damethealso, that whenconsidered,be

the late Chief Justice1852,inwasdecided,was which
Q-ilchrist thebench, and, consideringstill thewas upon

thethatbecase,nature of that safely presumedit may
considered.of the chief wereviews justice fully

Perry Armstrong.v.

liability byThe of an accommodation is not affected the makersindorser
debt,ofdirectlynote to their in theirtransferring paymentthe creditor

byinobtaining moneyinstead of the to used their business a discountbe
bank,a as the original purpose.at was

deed, by noteplaintiffs, questionwhich the to whom the incompositionA
transferred, dueagreed perreceive a certain cent of all debtstowas

same,note, discharge paidfrom the makers of in of the to bethe full
note,beyond maturity operatesa the of as an extension ofat time the

dischargestime of indorser.payment,the and the
agreement, compositiona execution of suchparolProof of made at the

note,deed, inadmissible,is theuponthat it should not embrace the
instrument, and, also, suchground that it contradicts the thatwritten

creditors,be andagreement uponan a fraud other void.would the

16,1856,The writ in this suit was thedated September
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action as indorserdefendant,thebeing assumpsit against
of the note:following promissory
“ 1854.9,DecemberTroy,$1500.

Three the orderto tomonths after wedate, paypromise
of received,P. dollars,fifteen hundred valueArmstrong,
at .the State Mass.Bank, Boston,

Armstrong & Co.”E.

The and the note notindorsement of havingsignature
note, and offeredbeen the thedenied, plaintiff's produced

theevidence show a demand of payment upontotending
March, and due and1855,makers on the 12th of protest

case.and rested theirto asdefendant, indorsee,notice the
in a executeddeed,then evidenceThe defendant offered

as of the makers ofothers,and creditorsthe plaintiffsby
:is anote,the of the copywhich following

“ come: whoseWe,To all whom these Presents shallto
seals credit-affixed,andnames are subscribedhereunto

Arm-of EthanCo.,ors E. &of composedArmstrong
sendand B. WhereasJerome Armstrong, greeting:strong

us,are indebted toE. & Co.the said justlyArmstrong
of which,divers sumscreditors,their several in money,

full;intoare unablemisfortunes,losses and they payby
have toresolvedcreditors,thewe, saidand therefore

forof centsand toa loss, accept fortycertainundergo
the one halfto to be.us,them paid,dollar owingbyevery

fororin two thirtyand the other half centsyears;in one
in six months,beus,them to to paiddollar by owingevery

of our séveral andandin full satisfaction dischargeto be
thewe,that said severalNow, know ye,debts:respective

&the said E. Co.,creditors of Armstrongand respective
dorepresentatives,and our respective legalfor ourselves

and to, andcovenant, compound agreepromise,hereby
B.and JeromeEthan Armstrong,with the said Armstrong

andthat v?e will severallythese respectivelypresents,by
thefrom said Ethanand take of andreceive,accept,
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theus,oweeach and dollarB., theyfor everyand Jerome
inhalf onethe onecents, to be yearsum of paid,forty

or theinterest,half in withouttwoand the other years,
withoutmonths, interest,in sixcents,sum of payablethirty

:debtsand of our respectivein full satisfactiondischarge
electwhich sum wenames,ourwe to oppositedesignate,

hereunto set ourwe haveto witness whereoftake. In
1855.”this 28d ofseals,hands and day January,

to showevidence tendingThe also offereddefendant
December, the1854,ofthe 9ththat on about dayor

atnote, then businessmakers of the who were doing
New-York, said note toof transmittedin the StateTroy,

heH.,the their at N. wheredefendant, brother, Walpole,
a that he would indorse andresided, it,then with request
on in their business,obtain it for them to usethe money

that heaccommodation;for their indorsedaccordingly
the and failed to the it in1onnote, having procure money

banks,his at the returnedhe it to theneighborhood,
credit;who were then in thatmakers, the makersgood

laid the note and made no toaway it dis-attempt get
ofand took no account it ascounted, of theirany part

assets;available that the 20th of the same December,on day
andthe makers of the note afterwardssuspended payment,

awith their creditors for settlement of theirnegotiated
theterminated in executionaffairs, which ofnegotiation

deed;the mentioned that a number of theabove large
said E. &creditors of Co. said deed,Armstrong signed

Theothers, the defendant’s evi-and, plaintiffs.among
to that thedence tended show executed saidplaintiffs

1855,first and atdeed about the of the sameFebruary,
the the inreceived of makers note the ob-time question,

anto secure to the over theplaintiffs advantageject being
who theexecute deed. And theother creditors might

circumstances,under these thethat,defendant contended
in the the The defend-was void hands ofnote plaintiffs.
also show the hadant’s tended to that defendantevidence
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in the but it for the ac-note,no interest indorsed merely
tbe makers,of and that this was known tocommodation

it.when tookthe theyplaintiffs
denied that theThe note was received themplaintiffs by

theirtime of said deed,at the and offered evi-executing
thatto show received ofthe note theJheydence tending
ofthe first the1855,about before datemakers January,

deed, not that such deedsaid compositionof knowing any
and of it,in andcontemplation, independentwas entirely

reference to that or otherwithout be-any any arrangement
of said note creditors;the makers andtheir other thattween

the said E. &time Co. wereat this theArmstrong owing
$2700, a of which wassome for soldpart goodsplaintiffs

commission, and for andborrowed that itmoney,upon
athem thatbetween certain of this claimpartwas agreed

in should be considered and treated asall),$1600(about
or and that this note“confidential,”, was“preferred,”

intheout to of thisplaintiffs part payment prefer-turned
theclaim, balance,while not considered as preferred,red

for;time timeat that that at this E.unprovidedleftwas
the& Co. offered to other securitiesplaintiffsArmstrong

such as debts due them in realVermont,and property,
inand store besides the note butquestion,goods,estate

ofthe plaintiffs, upon persons acquaintedinquirythat
and that hedefendant, wasthe jaerfectlylearningwith

this and that thenote, it waschose arrangedresponsible,
claims should beof the preferred paidplaintiffs’balance

Co.;the store of E. & thatfrom Armstrongin goods
after first ofthis, about the thefew weeks February,some

the aforesaid,deed itexecuted composition beingplaintiffs
the andand E.by parties plaintiffsagreed (theunderstood

at the time of its thatexecution,& Co.) onlyArmstrong
the claim remainedof which afterplaintiffs’residuethe
confidential or was topreferred'the beportion,deducting

Itin that that said Arm-way. appearedcompounded
had never to the either the& Co. paid plaintiffsstrong
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thecent,or the tofortycent perthirty per according
the amount thus toterms of said uponagreement, agreed

contendedand the underthat,he plaintiffscompounded,
could recoverthe thiscircumstances,these plaintiffs upon

note.
the courtThe defendant to instruct therequested jury

“ intheif note wasquestionThat received theby(1.)
the execution of thebeforeplaintiffs composition itdeed,
E. & Co.,a from whichwas debt wouldArmstrong be in-

would,deed, andin the that the deedcluded composition
to theextend timean ofsuchbe asagreement payment

the indorser:” Also, “thatwould if thedischarge (2.)
thein was received by plaintiffsnote before thequestion

deed, it was aof the duecompositiondate debt from' E.
& Co. which would be included in theArmstrong compo-

deedthat the would be andeed, and suchsition agreement
time of as wouldtheto extend in-payment thedischarge

“Also, That the effect of:” thedorser deed, in that(8.)
becannot varied by parolparticular-, testimony.” This

do,court declined to but instructedthe the thatjury, (1.)
find that theif should plaintiffs received saidthey atnote

time said with thedeed,the signed and forthey design
tothe of themselves anpurpose securing overadvantage

creditors of E. kother Co.,the whoArmstrong should
deed; if withor,said the same and for thesign design

thesame received saidpurpose plaintiffs note at timeany
to their said ordeed, to itsexecutingprior prior date, with

that such deed was tounderstanding be madeany and ex-
the andecuted such otherplaintiffsby creditors of said

& Co. as should the same, then theArmstrong sign plain-
on note;could not recover thistiffs but if tire(2.) jury

find thisshould that note was received saidby plaintiffs
the date of said deed,before and under the arrangement

claimed the to haveby beenplaintiffs made, and without
suchthat deed inwasknowing contemplation, and with-
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to in return theirout reference itany any way, they might
verdict for the plaintiffs.

to the last mentioned instruc-The defendant excepted
to the and also the court declined totions becausejury,

as him. The returnedinstruct the juryjury, requested by
which the defendant moved toa verdict for the plaintiffs,

set aside.

Nose,for the defendant.
&Co.,1. The was the of E.note in suit debt Armstrong

defendant could beon which the only charged by proper
tomaker and notice the indorser.demand on the

anddefendantindorsed the2. The note bywas originally
E. Arm­theincurred for ofpurpose enablingthe liability

andbusiness,in theirto use& to raiseCo. moneystrong
defendantit Thewhich was used.fornot for the purpose

credit,were inwhen the makers good.noteindorsed the
theThe tooktheir business. plaintiffsthem into help

ofE. Arm­of the embarrassmentknewnote when they
theascircumstances,it underCo.;& tooktheystrong
thea thatin to noticeshows, which law amountcase
thewere it for not contemplated bypurposesmakers using

Cox,v.551;v. BonserHudson,Archer 7 Beav.indorser.
2v. Keen110; 704.6 Beav. Hodgson Hodgson,

aunder was bind­seal,deed3. The ,composition being
andmakers,time toto the dischargedgiveing agreement

613; Vyner21 N. H.v. Stickney,Stickneyindorser.the
v. London Dock889; Company,6 CalvertJur.Hopkins,v.

v.187; Eyre3 & Coll.638; Y.Henty,Clark v.2 Keen
6 DowBeresford,Ireland v.221;3 BankMadd.Bartop, of

272; Boultbee v.3 MerrivaleHowarth,v.Samuel233;
410;20; Wilson, 11 Ves.Ex parte Wright18 Ves.Stubbs,

543;2 Ves. Jr.734;6 Rees v. Beresford,Ves.Simpson,v.
2v. Bro. C.Smith,2 Jr. Nisbet539;Ves.Ford,Fadyer v.

614.Ch.579; 3C. Paige
from thethis debtto except4. The agreementalleged
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itof deed is no' effect. Because isoperation the of (1.)
not in in deed of re­it is not theexpressedwriting; (2.)

;lease v.517; Stubbs,Ex Buck Boultbeeparte Glendenning,
20;18 of the ExVes. in fraud other creditors.it was(3.)­

52; Mawson 6 Ves.parte Stock,15Ves. v.Jackson,Sadler &
300; 581; Leicesterv. 4Rose,v. 15Mitchell,Jackman Ves.

2 385;East Beav. Horton v.v.374; Loyd,Cullingworth
;4Riley, Cole,11 Brick v. Sandf. S. C. 79­492;M. & W.

; v.Mallalieu 5 L. R. 279­ Patterson Boehm,v. E.Hodgson,
4 9 H. 480.Beav. N.507; Browne v. Stackpole,

Wheeler for theFaulkner, plaintiffs.
The that transactions in relation to thefound thejury

note were to the and execution of thedateprior composi-
tion with ithad no connection or referencedeed, and to
it, and thethat the note was received onby plaintiffs pay-
ment of a hadwhich the todebt treat asparties agreed

thethepreferred; upon endorser, whomplaintiffs relying
be and not the makers,knew to whothey upon hadgood,

failed. not, then,It is to be that thepresumed plaintiffs
undertook to release this claim for one thirddeliberately

of the amount due.
thethe instructions of court were not in theAlthough

form defendant,the and did soby pot far inrequested go
deed,ofto the effect of the execution theregard did,they

in that wascover the whole forfact, the con-openground
sideration of the and were correct. If thej ury, plaintiffs
elected andendorser,to the to treatupon therely only
balance of their claim as a debt &against Armstrong Co.,

creditors,this fraud the otherwas not a norupon an in-
to the defendant. Tbe stood injury noplaintiffs better

and no fraudthan other wascreditors, eitherposition per-
The whichor intended.petrated principle thegoverned

case of 21 N. H.Tilton, 128,Trumbullv. does not toapply
this case.

vol. xxxix. 38
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theOn thewhether notequestion was inincluded the
deed, thecomposition circumstances"surrounding bemay

inshown of thedetermining instrumentthe.construction
in that v. 4particular. Webster Atkinson, N. H. 21.

TheBellows, J. first thatquestion arises in the case is
Was the nótethis: in theoriginally ofgood hands the

and the defendant ?plaintiffs, uponbinding
case v. 22The of Cross Rowe, 77,N. H. is decisive upon,

There thethis note waspoint. to thegiven andplaintiff,
the defendant asby to for a horsesigned surety, soldpay

to thethe Itplaintiff principal. was madeby topayable
thebank,a with of itpurpose discounted there; buthaving

the bank declined to discount thehaving it, plaintiff kept
and obtained theit, transfer of it theby endorsement of the

after the hadbank, notified the notthough surety bank to
it.or endorse It held thediscount was that plaintiff might

récover.
the case the noteus,In before was endorsed the de-by

fendant, with the view of forraising money the'principals
in their but itbusiness,to use to do at hefailing Walpole,

it to the hissent with endorsementprincipals, remaining,
that theand it retained theappears principals note until

onafter the 20ththey payment, December,ofsuspended
1854, and about 1,1855, to theJanuary according plaintiffs’

andevidence, 1, 1855,about to that ofFebruary according
sold the thethe the notedefendants, principals plaintiffsto.
to them. bein of their debt This wellpayment mightpart
with theas in accordance of the de-considei’ed purpose

means use into enable the to raise tofendant, principals
it thebusiness; and whether was by raising moneytheir

their or itcreditors,it toand by passing directlypaying
of the thecould make no difference withcreditors,someto

the the to them hisSo return of note withdefendant.
and factit;an use theendorsement toimplies authority

knew the defendant to be an accommo-that the plaintiffs
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dation not affect Theendorser could neitherquestion,
could the theof affect the transfer.suspension principals
Elliott ;v. 12 N. H. 549­ BankAbbot, v. Hyde,Chenangoof
4 567; 176;Cow. Powell v. Waters, 17 Johns. Bank of

v. 38 N. H. 166.Newbury Rand,
What, the effectthen, was of the deed ? Itcomposition

was an under and sufficientseal, consider-agreement upon
ation, to receive &of Co. cent of allArmstrong forty per
the debts due from one half inthem, one and the other
half in two or cent in six in fullyears, thirty per months,
satisfaction and of the Thedebts. instrumentdischarge
bears date and the23, 1855, note inJanuary question
would be due March 12, 1855; so that the time of payment
of the amount in the deed was thestipulated ma-beyond

of theturity note. The deed in its terms embraced all
the debts of & Co. to the whetherArmstrong plaintiffs,

not,then due or and the note in was includedquestion by
the terms the deed;of and it was not tocompetent prove
a which we understand isparol meantagreement, theby

that thecase, note should not be included; for that would
thebe to contradict deed. such anBeside, agreement,

written,whether verbal or a secretbeing stipulation by
it waswhich to the .in aplace plaintiffssought better sit-
than the otheruation creditors, would be a fraud upon

and void.them,
The case of Trumbullv. 21Tilton, N. H. is129, decisive

this and theon point, ingeneral principle has, fact, been
a timefor established. The endorserlong of a bill or
is in the anote of and ifregarded light thesurety, holder,

a valid time to the makerby agreement, orgives acceptor,
408-412;endorserthe will be ondischarged. Chitty Bills

Exrs. v. 3 B. &Moles,Clark’s P. 363. The contract of the
like that aendorser, of orsurety guarantor, is to answer

defaultfor the of the one aswho, isprincipal, bound to
or the and in whatsoeverpay, perform duty; form his un­

he willbe, bemay adertaking discharged by ofchange
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the consent.and hiscontract to his withoutprejudice,
12504; N. H.Brown,Wheatv. N. H. Bank v.6Kendall,

v.119;320; Colcord,v. 15 N. H. WatrissBankSavings
2 540.Jr.32 v. Ves.Pierce, 574;N. H. Rees Berrington,

contractis, thisThe whetheronly questionremaining
the note.ofhad the effect extend the time ofto payment

dis­toboundthe terms of the the weredeed,By plaintiffs
cent ofa certainthe whole claim on percharge receiving

note,thethe time bythe amount within a period beyond
neces­mustthat it;its due and we thinkterms, became

the time ofextenda contract toassarily operate binding
the cred­andavailit would nothing,otherwisepayment,

408,BillsCh.itors could once collect their whole debts.at
8Robeson,v.414; 61;2v. B. &P. GouldDarley,English

;East 376­ Rhode v. 4 B. & C. 517.Proctor,
aandasidetherefore,The verdict be setmust,

New trial granted.

Cook v. Combs.

brought toassumpsit, part price paidIn recover back of the for land con-
by land,a deed which contained no warranty ofveyed quantitythe of the

vendor,thethatparol during negotiation,evidence the beforeand the
deed, land,delivery verballyof the quantitywarranted the of the is

as to thetending varyinadmissible terms of the deed.

Assumpsit. The counts relied were the second,upon
Theand fifth. secondfourth that the defendant,alleged

ofthe eleventh March,on in considera-at, &c., day 1857,
hadthat the of theplaintifftion defendant onebought

of acres77 of land,undivided half in Chester-equal lying
at the theand of defendant hadfield, request himpaid
the rate anat of acre one half of$7.50Therefor for 77


