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versus Simeon Atkinson.Ezekiel Webster

expressedof intention nor of the ofparol partiesNo an acts theevidence
patent ambiguityto a inexplaincan be a deed.admitted

giving a parolto aid in construction to instrumentin cases anBut some
the anyadmissible to show situation and ofevidence is circumstances

:thingor theto which instrument relates.person
made,part anyof the of tract of is lim-grantWhen a third a land without

severalty,of the the and holdgrantor granteesame third willitation in
inpartstheir common.

however,necessary convey part severally,in thatIt is not in order to a
; byit collectedmaythe limitation should be terms but beexpressin

implication from languagethe used.
entire instrumentupon the andThe construction a deed must beof made

part mayof it take effect andeverywhole deed andbe such that the
agree.mayby partsanother so all themust be construed thatpartone

the demandanta writ of in whichentryThis was
2G,of lotof No. inparthis seizinownuponcounted

the tenant.bydisseizinuponand a.Boscawen
third of the de-partsundividedtenant as to twoThe

title, as to the otherall anddisclaimedpremisesmanded
issue, which wasthepleadedthird he generalundivided

the demandant.byjoined
1826,term, whenhere atThe cause was tried August

made the ten-bya deedin evidencegavethe demandant
Atkinson,to Silas1807 and conveyingyearin theant

claimed, a tract of land de-demandantwhom theunder
“ Boscawen,of land in: certain tractAfollowsasscribed

lot laid out to the originalthe acreof eightypartbeing
:follows,as viz on theGerrish, boundedof Josephright

ofthe backat roadof the wallcornereast thebynorth
oaks andspottedtwo twintohouse, westerlythencethe

road,theA. thence toand the otherone S.marked, the
of thethe land souththirds oftwoconveytomeaning

the same26,of lot No. beingaforesaid, partline being
It was admit-thereon.”or less with the buildingsmore

wíumade,was the grantorted when the said deedthat
36,lot No.of the whole ofseized
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Webster It thatappeared the land demanded was about two

v.
thirds of the whole lot in severalty, thebeing northerlyAtkinson.
part thereof, and that the line described in asthe deed

from the corner theof wall to tworunning westerly twin
oaks, and lot 26,the north line of No. the same,were not
as the ;lots were laid out but said lineoriginally describ-
ed in the deed was the linereputed between thedividing

lots,two the lot No. 26 and lot ofthe north it.lying
The only question between the parties was whether

oftwo thirds the land in severalty passed by deed,the or
undivided thirds.two The demandant in evidencegave

certain declarations and acts of tenant,the which tended
to shew that the tenant understood two thirds lotof the
in to have theseveralty passed by deed. And this evi-
dence was to withjury ;submitted the certain directions
and a demandant,verdict for-the thereturned ten-being

new onant moved for a trial the thatground the evi-
anddence was inadmissible that the directions of the

tocourt to the in relation it were incorrect. Butjury as
isthe of the court theopinion grounded upon contrac-

oftion deed of this itindependentthe is un-testimony,
the or thenecessary to state evidence directions of the

court to jury.the
Mason for the demandant.
Atkinsonand for the defendant.Woodbury
Richardson C. J.

trialUpon cause,the of this the question arose, wheth-
er the demandant was entitled to recover two undivided

parts aof certain tract of landthird south of a linelying
thedescribed in deed of Simeon Atkinson, or the whole

a parcel land,of: of which is two thirds in severalty of
;the same tract of land and it was tosupposed be neces-

insary agiving construction to the deed to resort to
parol evidence of certain acts and declarations of the said
Simeon Atkinson, to explain the ofintention the parties
to it, and such evidence was admitted for that purpose.
To some of the thusevidence admitted and to the direc-
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Websterit, the tenanttoin relationjurytions of the court to the
v.

properbeBut to us toit seemshas taken exceptions. Atkinson.

whetherto considerthese exceptionswe examinebefore
toto enable uswas necessarysuch evidenceany parol
inFor, if supposedthe deed. the ambiguityunderstand

it a sound con­bybe must be removedpatent,the deed
isinstrument,the of the and thereof wordsstruction

raisedquestionof Theparolneed this testimony.no
of thean inspectionbe settled the courtby uponmust

the de-­andtestimony,without to thatdeed adverting
orthe verdictwill tomandant be entitled onjudgment

forenteredand a verdictthe verdict must be set aside
the courttenant, whichthe to the constrctionaccording
It is veryitself bound to to the deed.may feel give

be admitted tosettled that no evidence canclearly parol
the doubt arises ona whereexplain patent ambiguity,

Storerv.440,6 Rep.the face of the instrument. Mass.
Sill; 14 1Freeman; 11 v. Johns.215,Johns. Jackson

; 3 Doe; cases, 147,240­ Taunt.Mann v. Mann­ Talbot’s
; ;11 2 Bos. & Pul.East, 441,v. Oxenden­ Doe v. Brown­

; ;593­ 1 410.286,P. Will. v. Ev.PhillipsTrig­Day
is when from circum­onlyIt the doubt arises extrinsic

stances, that évidence can be introduced toparol explain.
In that introduces the obscuritycase as evidenceparol
the evidence is admitted to removevery properlysame

;; 383,395­ 1 Carelessv. Careless­Finch’s Meri.Rep.it.
case; 671,6 D. & E.Cheney’s Thomas v.68,5 Coke

Fell;140, ;Beaumontv 7 D. E. 148­; 2 P. Will. &Thomas­
8 116.Johns.

in evidence is admissibleare cases which parolThere
anpartiesof toaid in the intentionascertainingto the

instrument.
thewill,a evidence ofa construction toThus in giving
ad­of the has beenpartiesandsituation circumstances

Will.1in an P.opinion.mitted aid courtto the forming
;425, v. 63.4Masters Masters­ Johns.
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land,Webster a deed conveyingtoa constructionSo in giving
©. intoand takenbe provedland mayof thethe situationAtkinson.

4Bust; Rep.Mass.v.701,Doe1 D. & E.consideration.
196, v.; Rep. WorthingtonMass.Parker­ 4110, v.Crosby

Hylyer.
evidencesettled that parolwellIndeed, it seems to be

ofand circumstancesthe situationto showis admissible
relates. Butinstrumentwhich theor toperson thingany

the ofintention, nor of actsan expressedofevidenceno
ap­anexplain ambiguitytocan be receivedpartiesthe

;116­Ev.Peake’sthe instrument.on the face ofparent
Adams.313,19 v.Johns. Ely

itself, andthe deedto examineproceedWe shall now
theto whichthe premisesofcircumstancesthe admitted

whether twoofrelates, ascertainingfor the purposedeed
of the lotlot, two thirdsof the orthird partsundivided

conveyed.beintended toin wereseveralty
land infeoffea man seized of certainLittleton “ifsays,

anywithoutlandof the of the samemoietyanother
same moietyof theof or limitationspeech assignment

feoffment, thethen feoffeeof thein at the timeseveralty
of the land in common.”their partsand feofforshall hold
“299. And Coke the like law is if thesays,Litt. Sec.

amade of a third or fourth &c.part part,”feoffmentbe
190,Coke Litt. b.

in very times,is a rule of construction adopted earlyThis
of which seems tonever have beenproprietythe called

and withoutwe shall hesitationquestion,in toapply it
us,before and hold thatnow twothe case thirds of the

passed by deed,in common the aland unless limitation
inof the two thirds onseveralty appears the face of the

instrument.
shall now theproceedWe to examine ofdescription

,in thispremisesthe deed.granted
first clause in the is "aThe certaintractdescription of

thisByland.” clause alone an entire tract ofstanding
land most a or amust be understood. Whenclearly gift
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Webstermade,of no ever itany bodyis doubtsgrant to bething

.'.'Siof the entire the contrary appears.unless Thisthing is Atkinson.
a rule of most obvious and indisputable.construction

“in is,clause the descriptionThe next thebeing part of
lot laid oat toacre the Gerishoriginal right Josepheighty of

in thisThere is clause that indicates an intentionnothing
an undivided partto of the lot. firsttwo clau­grant The

taken describe the atogetherses ofpremises as tract
:land of a believed,lot and it that nopart particular is

in theperson would this thatcommunity understand from
an undivided the lot was intended.part of

“is, boundedthird clause as -viz: onthefollows,The north-
house,east thecorner thewall at theroad back thencetheby of of

oaks and marked, fyc.thmtotwotwin thespotted to road.”easterly
thisclear that clause wasveryIt to us intendedseems
“of the certain tractthe north line landto describe partof

“not the line thelot,”acre and north ofthe eighty eightyof
theboth was at time supposedacre The north line oflot.”
“ bounded”we think the word refers tosame,to be the but

““ so,We induced to thinkand lot.” aretract” not to
refers,word “bounded” atin first theplacebecause the

“ “ lot” In thetract” as to the nextleast, as tonaturally
acre laidas an lotthe lot is before describedplace eighty

had this clause been intend-to a andparticularout right,
havelot, it beenof the woulddescriptiona furthered as

haveof the lot wouldand the other linesmore particular;
of the lot it is altogetherAs a descriptionbeen given.

incomplete.andimperfect
wasa the in intended beseveraltyBut if of lot topart

this line is obvi-veryintheconveyed, object describing
the north line of theto be grantedIt was intendedous.

Iffix location of the land. suchand to thepremises
materialintention, veryline will found athis bewere the

could notwhich the landthe description,of withoutpart
ofthemust therefore be constructionThisbe located.

clause, For if otherwiseis to have force.anyif itthe
immaterial.almost idle andconstrued, it be whollywill

VOL. 4I.
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Webster clause, descriptionthe of this theintent.beingSuch

v. ;abefirst clauses will this — tractin the threegiven ofAtkinson
lot, bounded the linethe acre andland,part northerlyoneightyof

describedin the deed.”
“clause, to twofourth meaningThen comes the convey

is clearverythe land south the linethirds of aforesaidItof
“ here means thethe linethe land souththat of aforesaid”

Gerish, or that partto the oflot laid out rightacreeighty
And clauseif thisof the said line.it lies southof which

to rulethealone, clear thatequally accordingit isstood
of theit thirdsLittleton, would twoby passlaid down

land in common and undivided.
thatit is the rules of interpretationBut settledamong

deed, andmade entireconstruction shall be theuponthe.
it, maywhole deed and ofevery partbe such that the

an-effect, byand that one shall bepart expoundedtake
87.so that all the Touch.parts may Shep.other agree.

If follow the of this rule ofspirit interpretation,we the
must,under consideration in our beopinion,clause now

lotto two thirds of theconsidered as intended designate
isconstruction,in On this the land conveyedseveralty.

bounded the lineon and extendsnortherly designated,
far to the south to twocomprehend thirds of theenough
lot south of the said line.

This construction makes all the ofparts the description
land aconveyedThe is tract land theagree. partof of

lot,acre and bounded onthe lirfeeighty northerly describedin the
anddeed ticothirds lotthe south thecontaining line. Thisof of

andplainis the natural of theimport terms used. Noth-
is distorted,forced or as any personing may see, who

thereads in thedescription deed. aAnd particular tract
of land is withdesignated precision andgreat accuracy,
and every part of the description is material.

It favor,is also an in ofargument this construction that
it is not said inexpressly the deed that the wasmeaning
to twoconvey thirds of the land undivided. It is usual,
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anywhen Wcbsteiinterest in land in common and undivided is to
v,be inconveyed, to sosay express terms in the deed. Rut Atkinson,

in this description no intimation is any where thatgiven
the two arethirds to be in common and undivided.

If we construe this clause in the deed as intended to
twodesignate undivided land,thirds of the it makes it
to therepugnant first and second inclauses the descrip-

tion. We have shown that a trad land aby lotpartof of
understand,no person would anthat undivided of apart

lot was intended. then,The clause, which we are now
considering, if tointended two thirds undivideddesignate
of land,the is in direct withconflict those clauses under-
stood to theaccording natural of the used.import terms
, theIf intention had conveybeen to an undivided inter-

in the veryest land different have beenwouldlanguage
Itused. premiseswas the asonly necessary to describe

who,two the lot. Andthirds of acreeightyundivided
that was of of theconceptiona distinctcapable forming

simplemost matter and that knew the common use of
of thewords, premi-could ever have describingthought

lot,a thenas tract land the acre and de-ses part eightyof of
the be to two undivided thirdsconveytoclaring meaning

who,? if such were the couldmeaning,of that lot And
“ which was necessaryundivided”the wordhave omitted

wordsexplanatoryleft the asand haveit,expressto
whichas words weretherespect,in thisdoubtful,'at least

?alltaken togetherwhenexplained,betoattempted
“descriptionin the beingclausethe lastcomesThen

that thisbe entertainedcandoubtNo26.”No.lotpart of
thirdsof the twodescriptivebetointendedwasclause

line can-of thesouthlandtheForit.abovementioned
a partand notwholeis thethatintended, becausebenot

to des-usedare againwordsthenHere26.No.of lot
acceptationcommonin theirthirds, whichthe twocribe

ininterestundividedanindicatetounderstoodbecannot
severalty.lot intheofa partland, butthe
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Webster descriptionthe whole we have nottogetherTaking
lotthat of theto doubt two thirds in severaltybeen ableAtkinson.

deed. It therefore becomesthe unnecessarybypassed
raisedquestions uponthe the evidence intro-examineto

court,and the of theduced, independ-directions because
evidence, nowthat it thatappears the ofrightofent

to the tractwhole in his writthe demandant described
established, and there must beclearlyis

on the verdict.Judgment


