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highway as a pasture, except the owners of the soil, but
the object of it was to compel the owners of lands adjoin-

“ing highways to fence against every thmg whmh might

be lawfully in the highways. - 5

- These principles are easily apphed to the case now un-
der consideration.” The defendant offered to show that
the horse was duly fettered and at large upon the high-
way ‘and that he-escaped thence into the'plaintif’s close
through a defect in the fence; but he did not offer to show
that the soil of ‘the highway, whence the horse escaped,
washis goil. " The horse then cannot be' -considered as
rightfully ‘in the highway and the plaintiff was not bound

to fence against him: ,
; ¢ Judgment on the verdict. .

Wirniam Ropinson versus Joun BaTcHELDER.

In assumpsit upon a written contract to deliver specific articles at a partic-
ular time and place, the defendant may show under the general issue that
‘he had the articles ready at the time and place and that no one came to

“receive them and this'is a good answer to the action.

And a'defendant in such a case may show under the general issue that the
+plaintiffaccepted ‘part of the articles before the day, andthis will bewa
good defence pro tanto, : :

And further the defendant may show in such a case that subsequenﬁy to
the making of such contract a parol agreement was made between the
‘parties that the articles should be delivered at a different place and a'ten-
“der at such different place will discharge the centract.

Batiwhiere in.such-a .case the: defendant left the articles at the placein the
.oustody of a person who.was aythorized to- deliver them only in case.the
plaintiff produced and gave up the written contract it was held that the ar-
txcles were not ready at the txme and place soasto discharge the contract.

"WAS’SUMPS'XT‘ upon“!a contract in the following words:
““May 28; 1816, Por wvalue ‘vreceived T the subseriber
promise to deliver to W. R. two likely middle agedcows
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© with calf, or calves by their sides to be delivered at the Rﬂbm’sm

pla,ce of my present abode to said R. or hisorder in five gmghﬂmm,

_years from the above date, as witness my hand.”” J. B.

The cause was tried here upon the general issue, at
September Term, 1825, when the defendant admitted
that he made the contract, but he introduced evidence to
prove that in February 1821, the plaintiff agreed to re-
ceive and did receive a cow with calf from the defendant
in lieu of one of the cows that was to be delivered in May
that year. To the admission of this evidence upon the
general 1ssue the plaintiff objected, but the evidence was
admitted by the court.

In order to render it improbable that the cow which the
plaintiff received in February was received in lieu of the
cow to be deliverd in May, he offered to give in evidence
to the jury the value of the cow received and the expense
of keeping a cow. But the court being of opinion that
the evidence was irrelevant, rejected it.

The defendant then introduced evidence to prove that
it had been agreed between the parties that the cows

should be delivered at a Mr. Philbrick’s which was a

different place from that mentioned in the eontract’; and
one witness testified that in February, 1821, the plaintiff
said that the cows were to be delivered at” Philbrick’s.
The same witness testified that it was agreed at the
time the: contract was made that they should be go' de-
livered and ke understood the plaintiff to refer to ‘that
aqreement

The court instructed the jury that paroI evidence was
inadmissible to prove that a different place of delivery was
agreed upon at the time the contract was made, but that
if they were satisfied by the subsequent declaration of the
plaintiff and the conduct of the parties that subsequently
to the making of the contract there was an understanding
between the parties that the cows should be dehvere& a‘c
Philbrick’s, a tender there was %uﬁiuent ' i

voL. L. , 6
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The defendant introduced evidence to prove that he

Ba.teheiéer had a cow and calf at Philbrick’s on the 28th May, 1821,

and that he directed Philbrick to deliver the cow and calf

‘to the plaintiff provided he produced and gave up the note.

Philbrick’s wife testified that the plaintiff came to their
house on the 28th May, 1821, that she told him that a
cow and calf had been left there for him, that the cow
was in the pasture and the calf in the barn and the plain-
tiff went and saw the calf ; but there was no other evi-
dence of any offer of the cow and calf to the plaintiff.
The court instructed the jury that if they believed that

ihe cow and ealf were at Philbrick’s under such circum-

stances; that the plaintiff might have conveniently taken
them had he chosen so to do, without giving up the note,
the tender was sufficient and that it might be given in
evidence on the general issue.

The jury returned a verdict for the defendant and the
plaintiff moved the court to grant a new trial.

Woodbury for the plaintiff.

No part of the defence in this case could beproved un-
der the general issue. All the elementary writers agree,

“that a tender must be pleaded specially. 1 Chitty’s

Plead. 473 ; 2-do. 431 ; 1 Saund. 33, note 2 ; Bacon’s Ab.
“Tender” H 2.

Whenever such a defence appears in the reported ca-
ses it appears under aspecial plea or a detailed statement
of faets in pursuance of some statutory provision. 8
Johns. 474, Slingerland v. Morse ; 4 Mass. Rep. 474, Rob-
bing v. Luce ; 1 Greenl. 120, Aldrich v. Jx’Zbee 5 Johns.
119, Newton v. Galbraith.

‘Where performance or a readiness to perform, has been
permitted to be given in evidence under the general issue,
it was in cases where the contract was to perform labor
or do particular acts which could not in their nature be
tendered and set apart like specific articles. In no one of
the eases could the subject matter of the contract be the
subject of trover, detinue or replevin. 13 Johns. 56.
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There is no convenience in the genéral issue in these Rdbin’;o‘zi
cases to justify a departure from the long established Batcheldar

- mode of pleading specially. On the contrary ina special
plea the issue is better defined and the rights of  the par-
ties safer.  Many of the uncertainties attending the trial
of this case would under a special plea have been avoided.

In the next place it was not competent under any form
of pleading to admit evidence that the parties at the time
the note was made or at any subseguent time agreed upon
a different place of payment. It was not competent to
show that such an agreement was made. at the time the
note was given, because that would be to admit parol
evidence to vary a written contract. And it was not com-
petent to show a subsequent agreement, because such
agreement must be deemed a new contract, which if
broken may be the subject of a suit. 3 D. & E. 590512
Mass. Rep. 281, Mowry v. Todd ; 1 Chitty 96 and 115 ;
1 East 619, Heard v. Wadham.

The tender in this case was not absolute, but condmon»
al. It is well settled that any condition, however small,
viciates a tender. Here the cow was not to be delivered
unless the note was given up. - No person acting under
the debtor had a right to wave or altar this condition.
Any offer under him without the condition was. void.
Peake’s cases 179, Cole v. Blake.

The cow said to be tendered at Phﬂbmuk’s was not 80
described as to enable the plaintiff to judge, whether he
ought to accept her. She was not in the barn, or point-
ed out in the pasture, or her colour or.size mentioned.

. And further, the evidence as to the value of the cow
delivered in February and the value of her keeping . till
May was relevant'and ought under the circumstances to
have gone to the jury. It was offered to rebut testimo-
ny offered on the other side that she was ‘accepted in
part payment of the note. It would have proved her to
have been worth much less than such a cow as that de-
scribed in the note, and her keeping till May would have
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Robintoni increased the difference to one half. Hence we should
Batcholdes: have argued and properly; it is believed, that as some of
the witnesses testified the cow was taken to keep till: May
and not accepted in payment of hialf ‘the note, when she
was not worth under ’the circumstances over one fourth

oi the note.

o Tennyand Sullivan for the defendant

“Ricmarpson, C. J. The first question to be decided in
this case is whether in assumpsitupon acontract to deliv-
er specific articles at a particular time and place the de-
fendant can by law be permitted to give in evidence upon
the general issue as an answer to the action, that he was
ready at the time and place with the articles and that the
plaintiff refused them, when offered to him ?

It is well settled that a tender of money cannot be
glven m evidence upon the general issue in assumpsit
upon a contract to pay money. The reason of this is
very obvious. The tender in such a case is no discharge
of the debt and no bar to an actions 1 Saund. 33 note 2 4
Notwithstanding the tender the debt remains.

But upon a contract to deliver specific articles at a par=
ticular time and place, an offer of the articles at the time
and place is inlaw a good excuse for the non-perform-
ance of* the contract, if the promisee refuse to receive
them, and the promisser is forever discharged from all the
obligations which the contract imposed upon him. Weld
v. Hadley, 1 N. H. Rep. 295.

Chitty says it may appear singular that under the
general issue which in terms only denies a valid contract
the defendant should be permitted to avail himself of a
ground of defence xy'hich‘admits a valid contract but in-
sists that it has been performed or that there is an excuse
for the non-performance of it; or that it has been dis-
charged ; it is as observed by Lord Holt a practice which
has'erept in improperly but is now too well settled to be
altered.” 1 Chitty’s Plead. 472. :Chitty therefore seems
to have considered it settled that awexcuse for the non-
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performanee of a contract might be given in evidence upon
the general issue in assumpsit, and it was expressly so

deecided in this court in the case of Goldthienite vi Arms in

the county of Cheshire many years since. - 1 Wilson 115.
It is however customary in such cases to plead the matter
in bar. Robbins v Luce, 4 Mass. Rep. 474, and 5 Johns!
119. But'we areof opinion that it may begiven.inevis
denge upon the general issue. 13 Johns. 56, Wilt & avv:
Ogden ; 8 Johus. 474, ,Slmfreriand v. Jlorse.:

In Stefford v. Clavk, 2 Bing. 37%; it was decxéed that
under the general issue in assumpsit a jndgment recover-
ed for the same cause of action might be given in evi-
denee. -1 Chitty’s Plead. 472.

Another question in this case is, whether the defend-
ant was entitled to show under the general issue thatthe
plaintiff accepted, in February, 1821, a cow with calf
in lieu of one of the cows thcg were agreed. 1o be de-
livered in M&y : :

On thisquestion thereis no doubt. - The acceptance
of the cow was a satisfaction pro tanlo, and the evidence
was clearly admissible. Phillipls Evc 1267 3 Barri 1345,
Bird v. Randall; 1 Chitfy’s ?leaé 4725 Mass. Rep‘.~

325, Baylies v. Fettyplace.

As to-the objection that the tender was not macie at
the place mentioned in the contract it seems to usto be
well settled that a subsequent agreement by parol may
be shown to prolong the time of the performance of a
written agreement.  Phillip’s Ev. 438 ; 1 Maule & Sel-
wyn, 21, Cuff v. Penn ; 8 D& E. 591 ; } ‘Johus. ecases, 22,
Keating v. Price ; 3 Johns. 528, Fleming v. Gilbert; 8
Johus. 1935 1 Espin. N. P. €. 35, Rateliff v. Pemberion’;
15 Johns. 200, Hasbroueh v. Toppen ; 1 CGWan 249, Er-
win v. Saunders.

-And-we are of opinion that p*&*oi ewdmce was admis-
sible to prove that after the making of the original con-
tract, it was agreed between the parties that the cows

Robinson
v ‘
Batchelder,

should ‘be delivered at a place different from that mens '
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Robinson  tioned in the contract. ~We think that the place as well

Bm{igmﬂ, as the time of performance may be varied by a subse-

guent parol agreement. At least it will in our opinion
amount to' a waver of a tender at the place. Here it

_ does not appear that the plaintiff’ at the time objected to

the place, where the cow was left, and we think that
after agreeing to receive her at a different place from
that stated in the original contract, he cannot now object
that she was not offered at the proper place.

But it is further objected that although the cow and
the calf were at the time appointed at .the place, where
the plaintiff had agreed to receive them, yet there was
no person present who was authorized to deliver them,
when ‘the plaintiff went to receive them, or at any time
during the day, because Philbrick was only directed to
deliver them in case the plaintiff produced and gave up
the note, which was a condition the defendant had no
right to impose. We are not aware that any good an-
swer: can ‘be.given to this objection. It is-very clear
that the defendant had no right to impose such a eondi-
tion, because the note when paid would not have belong-
ed-to.him. This point was decided in Todd v. Crook-
shanks, 3 Johns. 432. The cow and calf ought to have
been left to be delivered to the plaintiff, or offered to be
delivered without any condition whatever. It therefore
seems to us that although the cow and calf were at the
place they were not there ready to be delivered to the
plaintiff so as to discharge the contract. - No person had
authority to'deliver. them unconditionally. No person
offered to deliver them. If the plaintiff Lad taken them
without giving up the note he might have been treated
as a trespasser.  And we are of opinion that a note pay-
able unconditionally in specific articles at a particular

timeé and place is not discharged by having the articles

atthe time and place unless they are there ready to be
delivered absolutely -without any: condition whatever.
As the cow and calf were not so ready in this casge, the
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contract was not dlscharged the jury were misdirected Robinson
and there must be )
A new trial gmnted.

The Tovm of BurToN wersus Town of Wagg-
FIELD.

In order to gain a settlement in a town in the eighth mode prescribed by
the statute of January 1, 1796, the person residing in the town for sev-
en years must be actnally taxed each year for bis pell.

Tuis was an action of assumpsit for the support of =
pauper alleged to have a settlement in the town of
Wakefield and was submitted to the decision of the court
upon the following facts.

The town of Burton expended in the support of the .
~ pauper who stood in need of relief the sum of $94 50, and
~ due notice of the sum thus expended was given to Wake-

field within ninety days from the time when the pauper
was first relieved, and the notice duly returned:

The pauper went to Wakefield to reside in the year
1803, and resided there ten years in succession from that
time. He never ewned any real estate in Wakefield, nor
had he at any time personal estate to the value of $250;
but he had some personal estate for which he was taxed
by the selectmen of Wakefield in each of the wsaid ‘ten
years, ne part of which taxes was ever abated. - He was
never taxed for his poll in Wakefield. : '

And it was agreed that if the court should be of opin-
ion upon these facts that the pauper gained a settlement
in° Wakefield.a defanlt should be: entered, otherwise the
plaintiff to become nonsuit.

JMason, for the. plaintiffs, contended’ that as the pauper
was liable to be taxed, the omission to tax him for his

«




