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Avery of soil,the owners theexcepta butpasture,ashighway
the owners of landscompel adjoin-of it was toMaxwell, the object

whichevery mightto fenceways against tilinghighing
in thelawfully highways.be

to the case now un-easily appliedareprinciplesThese
The defendant offered thatconsideration. to showder

at;andwas fettereddulyhorse theuponthe high-lartre
and that lie thence into theescapedway plaintiff’s close

fence,a in the but hedefect did not offer to showthrough
that of thethe soil whence the horsehighway, escaped,

The horse thenwas his soil. cannot be considered as
andin the the was notplaintiff boundrightfully highway

to him.fence against
on the verdict.Judgment

William Robinson versus John Batchelder.

In assumpsit upon a specific partic-articles at awritten to delivercontract
time generaland the issueplace, mayular under thatthe defendant show

he had the articles no oneready placeat the time and and that came to
receive them and this goodis a answer to the action.

And a generaldefendant in under themaySuch a case show issue that the
plaintiff accepted part day,of the articles and this. before the will be a
good prodefence tanto.

And further the subsequentlydefendant show such that tomay in a case
makingthe of such parol agreementcontract a made between thewas

parties that the articles should be delivered placeat a different and a ten-
der at such different place will discharge the contract.

But where in asuch case the the placedefendant left the articles at in the
.custody personof a who was authorized to onlydeliver them in thecase
plaintiff produced gave upand the written it thatcontract was held the ar-
ticles were at the timenotready placeand so dischargeas to the contract.

Assumpsit aupon contract :in the wordsfollowing
“ 28, 1816.May For 1value received the subscriber

R,to W.promise deliver to likelytwo middle cowsaged
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Robinsonat theto deliveredcalves their sides becalf,with or by
said R. or hisabode to order in fiveofplace my present Batchelder.

date, as B.witness hand.” J.mythe aboveyears from
issue,triedwas here theupon atgeneralThe cause

Term, 1825, when the defendant admittedSeptember
the hecontract, but introducedhe made evidencethat to

the1821,that in February plaintiff toprove re-agreed
and did receive a calf fromceive cow with the defendant

ofin lieu of one the cows that was to be delivered in May
To the of thisthat admission evidenceyear. upon the

the plaintiffissue the evidence wasgeneral objected,'but
admitted the court.by

In order to render it thatimprobable the which thecow
in wasreceived lieuplaintiff February received in of the

in offered inMay,cow to be deliverd he to evidencegive
valuethe the of the receivedjuryto cow and the expense

of a cow. But the court of opinion thatkeeping being
was irrelevant,the it.evidence rejected

The thendefendant introduced evidence proveto that
it had been agreed partiesbetween that thethe cows
should he delivered at a Mr. Phiibrick’s was awhich

from ;different thatplace mentioned in the contract and
one witness testified that in February, 1821, the plaintiff
said that the cows were to be delivered at Phiibrick’s.
The same witness thattestified it was at theagreed

wastime the contract made that they should he so de-
livered and he theunderstood plaintiff to refer to that
agreement.

The court thatinstructed the jury pa.rol evidence was
inadmissible to aprove that different place of delivery was

theat time theagreed upon made,contract was but that
if they were thebysatisfied subsequent declaration of the
plaintiff and the ofconduct the parties that subsequently
to the of the contract there wasmaking an understanding
between the parties that the cows should atdeliveredbe

-Phiibrick’s, a tender there was sufficient.
von, i. 6
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Rofimaoa that heto proveevidenceThe defendant introduced
o. 1821,2Sthon the May,calf at Phiibrick’sandhad a cowBaicheider.

calfthe cow andto deliverPhilbriekhe directedand that
the note.upandhe produced gaveprovidedthe plaintiffto

theircame toplaintiffthethatwife testifiedPhiibrick’s
ahim thatshe told1821, thatMay,28thon thehouse

the cowhim, thatthere forleftand calf had beencow
plain-barn and thecalf in theand thepasturein thewas

evi-calf; no otherwasand the but theretiff sawwent
to thethe and calf plaintiff.of offer of cowdence any

thatif believedtheythe thatinstructed juryThe court
circum-under suchat Phiibrick’sthe and calf werecow

takenconvenientlyhavestances, the plaintiff mightthat
note,thedo, uphe to without givingthem had chosen so

inbe givenand that it mightthe was sufficienttender
issue.on the generalevidence

and thea for defendantverdict theThe returnedjury
new trial.the court to amovedplaintiff grant

for the plaintiff.Woodbury
of in this ease could be un­provedNo defencepart the

All the elementaryissue. writers agree,theder general
1pleaded specially. Chitty’sbea tender mustthat 33,; ;; 431 1 Saund. 2473 2 do. note Bacon’s Ab.Plead.

u H 2.Tender”
inWhenever such a defence the ca-appears reported

ait under a or detailed statementspecial pleases appears
somepursuance provision.facts in of 8statutoryof

;474, 474,v. 4Morse Mass. Rob-Slingerland Rep.Johns.
5; 120, ;Luce 1 Aldrich v. Albeebins v. Greenl. Johns.

v.Newton Galbraith.119,
or a to has beenperformanceWhere readiness perform,

in issue,to be thegiven evidence underpermitted general
in performit was cases where the contract to laborwas

particularor do acts which could not in their benature
tendered and set like articles. In one ofapart nospecific
the cases could the thematter of contract be thesubject

of trover, 13 56.detinue or Johns.subject replevin.
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Robinsonis inThere no theconvenience ingeneral issue these
v.departurecases to a from thejustify establishedlong Batcheldor-

specially.mode of On the in apleading contrary special
is better ofplea the defined and the theissue rights par-

ties of theManysafer. uncertainties the trialattending
case would under a beenpleaof this have avoided.special

In the next it was notplace competent anyunder form
to admit evidence that atpartiesthe the timeof pleading

made or at any subsequent uponthe note was time agreed
It toof was notplace payment. competenta different

thean was made at time thethat such agreementshow
would be to parolbecause that admitnote was given,

And itcontract. was not com-a writtenvaryevidence to
because suchsubsequentato show agreement,petent

contract,a new whichmust be ifagreement deemed
;3 E. 590of a suit. D. & 12be the subjectmaybroken

; 115,1 96v. Todd and281, ChittyRep. MowryMass.
v.Heard Wadham.619,1 East

absolute,in case was notThe tender but condition-.this
condition,that small,settled anyIt is wellal. however

the cow to beHere wasa tender. not deliveredviolates
Noup. personthe note was underactingunless given

to wave or altarhad a this condition.the rightdebtor
the was void.under him withoutoffer conditionAny

Cole Blake.179, v.Peake’s cases
to be tendered at Philbrick’s was not sosaidThe cow

the to whether heplaintiffas to enabledescribed judge,
barn,She was not in the or point-her.accepttoought

or sizeor her colour mentioned.ed out in the pasture,
as to the value of tine cowfurther, the evidenceAnd

the value of her tillandFebruary keepingdelivered in
tounder the circumstancesand oughtwas relevantMay

testimo-offered to rebutIt wasto thehave jury.gone
inwas acceptedthat sheon the other sideofferedny
toherwould have provedItthe note.ofpart payment

de-thatsuch a cow asless thanhave been worth much
havewouldMaytillnóte, her keepingin andscribed the
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Robinson half. Hence shouldto one wethe differenceincreased
believed, thatis as some ofand itproperly,have arguedBatchelder.

totaken tillkeep Maythe cow wastestifiedthe -witnesses
note,half the when sheofinaccepted paymentnotand

fourthonethe circumstances overundernotwas worth
the note.of

.the defendant­and Sullivan forTenny
into be decidedquestionC. J. The firstRichardson,

deliv-a tocontractassumpsit uponis inthis case whether
de-and thetime placeat a particularer articlesspecific

uponevidenceto inpermitted givefendant law becan by
he wasthataction,to thethe as an answerissuegeneral

theand thatthe articleswithat the time andready place
?himoffered tothem,refused whenplaintiff

beof cannotmoneya tenderthatIt is well settled
issue in assumpsitthe generaluponin evidencegiven

reason of isThe thismoney.to paya contractupon
a case is noin such dischargeThe tendervery obvious.

;1 33 noteSaund. 2­anbar to action.debt and noof the
debtthe remains.the tenderNotwithstanding

articles at aspecificto deliver pan»a contractBut upon
an offer of the articles at the timeand place,timeticular

a excuse for the non-perform-law goodis inand place
if the tocontract, promisee refuse receivetheance of

from allis forever thedischargedthethem, promisserand
him.imposed uponthe contract Weldwhichobligations

295.1 N. H. Rep.v. Hadley,
“ mayit that underappear thesays singularChitty

aonlyin terms denies validissue which contractgeneral
toshould be avail himselfpermitted of athe defendant

admits a validdefence contract in­of which butground
that there is anbeen orperformedthat it has excusesists

it,of or that it has dis­beenthe non-performancefor
a; practiceLord Holt whichbyit is as observedcharged

tobut is too well settled beimproperlyin nowhas crept
Chitty's1 Plead. 472. seemsChitty thereforealtered.”

that an for the non­considered it settled excuseto have
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Robinsonuponin evidencebemightof a givencontractperformance
0S

and it soassumpsit, expresslywasinissuethe general Batcbelder.
of Goldthwaitev. Arms incasein thecourtdecided to this

115,1 Wilsonmany since.yearsCheshirethe ofcounty
to the matterin easescustomary pleadsuchit is however
474,Luce, 5and Johns.Rep.v. 4 Mass.Robbinsin bar.

evi­may be ingivenwe are of that itopinionBut119.
56,13 Wilt v.Johns.issue.theupondence general & a.

474, Slingerland v. Morse.; 8 Johns.Ogden­
Clark, 2 decided that377, it wasv. Bing.In Stafford

a recover­assumpsitin judgmentissuetheunder general
in;evi­be givencause of mightthe same actioned for

472.Plead.1 Chitty’sdence.
theis, whether defend-in this casequestionAnother

that theissueto under theshow generalwasant entitled
calf1821, a withcowFebruary,inaccepted,plaintiff

to be de-'wereof the cows which agreedonein lieu of
?in Maylivered

The acceptancedoubt.is noquestionthis thereOn
tanto, and the evidencea satisfaction proof the cow was

; 1345,3 Burr.Ev. 126­Phillip’sadmissible.clearlywas
; 7472­ Mass.Randall; Rep.1 Plead.Bird v. Chitty’s

325, v.Baylies Fettyplace.
made atwas notthe tenderAs the thatto objection

to toin it seems us bementioned the contractthe place
parolsubsequent by maythat a agreementwell settled

of the of aperformanceto the timehe shown prolong
;438­ 1Ev. Maule & Sel­Phillip’swritten agreement.

Johns, 22,cases,;E.; 3 D. 591­ 121, v. Penn­ &wyn, Cuff
; 8v. Gilbert­e; 528,Pric­ 3 Johns.v.Keating Fleming

35, ;v.; N. Pemberton­Johns. 193­ 1 P. C.Espin. Ratcliff
; Cowen, 249,1 Er­15 Hasbrouch v.200,Johns. Toppen­

.win v. Saunder­ s­
admis­And we of that evidence wasopinion parolare

con­the ofto that after the originalsible prove malting
tract, cowsthethatwas between the partiesit agreed

men­from thatat a differentplaceshould be delivered
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Robinson contract. We think that thethe wellplacetioned in as
beperformance maytime of varied a subse­bylls tHeBatcbelder.

At least it will inparol opinionourquent agreement.
a of a tender at the itplace.to waver Hereamount

the at the timeplaintiffdoes that toappear objectednot
left,the cow was and we think thatwhereplace,the
ato receive her at different fromplaceafter agreeing

contract,in the he nowstated cannotoriginal objectthat
atnot offered the proper place.that she was

thatit is further the andobjectedBut cowalthough
were at the time at the whereappointed place,the calf

them,had to receive there wasyetplaintiff agreedthe
them,waswho authorized to deliverpresentno person

them,the went to receive or at timeplaintiffwhen any
Philbriekthe because was directed today, onlyduring

andproduceddeliver them in case the plaintiff gave up
note, a condition the defendant had nothe which was

We not aware that an­anyto areimpose. goodright
It isobjection. veryswer can be to this cleargiven

athe defendant had no to such condi­imposethat right
nottion, note when would havepaidbecause the belong­

was decided in v.This Toddpointed to him.
3 432. The cow and calf to haveCrookshanks,Johns. ought

to the or beplaintiff,left to be delivered offered tobeen
condition Itwhatever. thereforeanydelivered without

the cow andto that calf were at theus althoughseems
readynot there to bewere delivered to theplace they

the contract.as to Nodischarge personso hadplaintiff
deliver them unconditionally.to Noauthority person

Ifthem. the hadplaintiffto deliver taken themoffered
the note he beenupwithout have treatedmightgiving

And we are of that aopinionas a notetrespasser. pay­
at ain articlesunconditionally specific particularable

bytime and is not the articlesplace discharged having
are bereadyat the time and unless there toplace they

delivered without condition whatever.absolutely any
case, theAs the thisreadyand calf were not so incdw
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Robinsonthenot were misdirectedjurycontract was discharged,
v.must beand there Batchelder.

Ji new trial granted.

Wake­ofThe Town versus Town ofBurton

field.

byIn gain eighth prescribedorder to the modea settlement in town ina
X, 1796,the statute for sev-January person residingof the in the town

hisyearsen must foractually year poll.be taxed each

aThis for the ofsupportassumpsitwas an action of
ofin the townto a settlementpauper havealleged

of the courtWakefield and to the decisionsubmittedwas
upon the facts.following

in of thesupportThe of thetown Burton expended
50, andthe ofwho stood in relief sumpauper need of $94

due of Wake-notice the sum thus was toexpended given
field within time pauperfrom the theninety days when

relieved,was first the notice returned.dulyand
toThe thepauper yearwent to Wakefield reside in

1803, and thatresided in fromthere ten successionyears
norWakefield,time. He never real estate inanyowned

had he at time to the value ofany personal $250,estate
but he had some for he was taxedestate whichpersonal

tenby the in each the saidselectmen of Wakefield of
He wasyears, no was everof which taxes abated.part

never taxed for his in Wakefield.poll
And it was court be of opin-if the shouldagreed that

ion these facts a settlementupon that the pauper gained
entered,a theWakefield be otherwisein default should

plaintiff to become nonsuit.
Mason, for the theplaintiffs, paupercontended asthat

was histo omission him fortaxed,liable be the to tax


