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Wiggin ver­sus Moses Damrell.James M.

ground that evidence im-on the wasgrant a new trialThe court will not
admitted, fact, to prove,evidence was introducedif the suchproperly

newapplyingthe for a trial.partyvirtually byadmittedwas
personassigned third fororder been to apayablenote not to hasaWhere:

promised suchactuallyhasand the maker thirdconsiderationa valuable
; uponto be in actionpermittedto he anpay the contents notperson is

of claimsagainst him the the to avail himselfpayeenote in name ofthe
the set-off.may against payeelie have as a

Assumpsit nítido Aprila note forupon promisory ■180
order,to-Ms6, 1821, to the but-notand payable plaintiff,

of wasthe writand The testein.four months grace.
,13, 1824.November

1826,Term, up-at FebruaryThe was tried herecause
of severalset-oil'the issue with a.notice ofon general

byfrom the defendantmoneysums of due the toplaintiff
dueand becomingdatepromissoryseveral notes bearing

declaration,in one ofto the noteprevious thementioned
for was dated 6th 1824.which the April,$360

declarationnote in theThe of mentionedthemaking
inofadmitted, as that also the notes describedwas was
itplaintiffBut of theon the partthe notice of set-off.

the namethe action instated, prosecutedthat waswas
of Sylvesterfor the use and benefit oneplaintifftheof

provedIt was the note wasthen that assignedMelcher.
and that of theSylvester, assignment,1.othe said notice

May,to on 27ththe defendant thein was givenwriting,
1824.

athatin order to shew the was forassignment? valua-
the counsel for the oth-plaintiff,ble consideration among

a who stat-the of witnessdepositioner evidence offered
in toappliedhis failure tradeed that the beforeplaintiff

knowbut did notMeicher the loan of the witness$100,for
anot;loan or about weekwhether the hut inhe obtained

thewherestoreafterwards came into Meleher’sWiggin
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Wiggin clerk,a and told the witness that he had fail-witness was
tell not be uneasyed and desired him to Melcher to forDamrell. ~ he, had him. To the admission ofthat securedWiggin,

but itthis the defendant was admitted.testimony objected,
The that soon after theplaintiff also note be-proved

came due Melcher caused it to be to thepresented defend-
and heant for that refused to it :payment- pay whereup-
left with an forattorneythe note was collection.on The

noticedefendant of this calledhaving upon attorneythe
to itand in a few At that time noth-promised pay days.

of awas said costs either In few after-by party. daysing
the defendant andwards called offered to theagain pay

note if coststhe were which the atup, attorneygiven
that time claimed. At a subsequent interview he gave

stated,thatthe the of theattorney history note and it was
to be topassed Melcher, that the considerationgiven

lent bywas Melcher to and anWiggin acceptance$100
of anMelcher order forby drawn on him by Wiggin$80

W.of J. B.in favour and that he Would thepay note in
one At this timefortnight. was said of costs.nothing

The defendant ingave evidence a letter hadhe receiv-
from the ofplaintiff,ed which the :is afollowing copy

Portsmouth, 14,1826.Feb.
Sin—tn answer to inenquiriesvour relation to the ac-

tion now in Court, againstthe Superiorpending myself
;commenced atyou, term, 1825February said action

was commenced without my orknowledge consent and
foundedto be on apurports 6,note dated April 1824, and

to in$180,me for fourpayable ;months and whichgrace
note aforesaid awas business accommodation between
us and was included in and to be void in consideration
that a note of hand by mesigned dated at Portsmouth on

6th 1824,the ofday forApril the sum of payable to$360
oryou order at the office of discount and deposit of the

Branch Bank of the United States at Portsmouth, in four
months and whichgrace, last note* aforesaid paidbeing
to the Bank aforesaid by you and taken and is aup was
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Wiggin-andfull of the saidpayment hundred andentire eighty
».dollar note that I held against toyou our mu-according DamreM.

tual and atagreement thatunderstanding time both of
;the were andnotes Irecently stoptaftergiven business

hardly by apressed Sylvester for claim hebeing Melcher
Iheld me left with him the note in suit inagainst now

order to appease him. withYours respect,
WIGGIN,Signed M.JAMES

these facts verdictUpon a was taken for the plaintiff,
to ifhe set-aside the court should be of thatopinion he
was not to and aentitled it verdict entered for the defend-
ant, or a new trial as the courtgranted might direct.
And it that in case awas verdictagreed should be entered

defendant,for the it should be the offor theamount notes
mentioned in the set-off after therefrom thededucting

theamoimt of note mentioned in the ofdeclaration the
plaintiff.

SmithandJ. Sullivan for the defendant.
E. Cutts, for the plaintiff.

340,In v. 4Miller,Master D. E.& Bailor saysJ. that
for maintenance itavoiding was laid down in the oldbooks
that a chose in ;action was not but theassignable good
sense theof rule was very questionable, and in early
times, well modern,as as in it had been explainedso

to toaway onlyas apply the form of the action in any
case. 2 45 46,In Rolle’s Ab. & it is anadmitted that

or other deed may be that the writ-obligation sogranted
; saidbut it is thating passes the cannot suegrantee

for it in his name-own
The is a anassignment consideration forgood express

promise it may not be to analthough sufficient raise im-
plied one.

The a chose in actionassignment may byof be parol,
I).4 336,& E. v.690, ; 4 v.Howell Mahers Taunt. Heath

valid,Hall. The of a isby onlynote deliveryassignment
;13 ;17 Í;153 284 2 322Reports, Johns. Greenl..Mass.

Dane’s 288.Digest,
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Wiggin A deliverymere withoutmay bybemortgage assigned

11 Johns. 534.writing,Damreli
afterdebttheThe cannot release assignmentassignor

447,Pul.if 1 Bos. & v.the debtor has Leghnotice.
; Miller.4 D. E. v.Legh 340,& Master

thethe notice ofPayment to afterassignor assignment
Eaton,v.531,1 Johns. Wardellwill be of no avail. Rep.

in notis.
pro-andThe take notice of thecourt will assignment
; 43 425Rep.Johns.tect the of the assignee.rights

Johns. 406.Rep.
noticeof takeequityCourts of law the rulesfollowing

action,of themselvesin and exertof chosesassignments
to and consistentprotectionafford them every support

ofand modes proceeding.with established principles
a' thebywill to release made assign-not effectThey give

;fraud nor permitor to the defendant in of the assignee
anythe to interfere with suitinjuriously broughtassignor

which underpassedthe to enforce theby rightsassignee
; 5 283.Wheaton, Wheaton,1 233the assignment.

astheAfter to the debtor assignment operatesnotice
a to the civil law.cession of the debtcomplete according

Wheaton,1 in notis.237,
puta noteIf the of notpayee promissory negotiable

trans-his tothereof, therebyname on the back intending
in hisfer a the notesame,the he authorizes suit upon

451, Mien.own name. 16 Mosherv.Rep.Mass.
becomeThe of in action who hasa choseassignor

of the as-sue the debtor for the benefitbankrupt may
1 E. Winch619,D. & v.signee. Keely.

note for the pur-In this case Damrell the expressgave
inpose of it This must be con-equityhaving assigned.
set-off,andas a waver all of acquies-sidered of anrights

397,16in act of Mass. Rep.cence the assignment.
v. Fowler.King

further,And Damrell to theexpressly promised pay
This,thenote to to the doctrine inassignee. according
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Wiggiaheset-oil'King ol'anyav. waivertoFowkr, amounts
have.might Damrelf

name,a wheresuit in his ownAn may bringassignee
N.3to him.promise toexpress payanthere has been

v.82, Currier Hodgdon.11. Rep.
of form is notan which in itsobligationAn assignment

undertaker,in on inimposeslaw the originalassignable
moral, obligationnotice, equitable payan and toofcase

supportthe holder. This will not an im-its contents to
maintain anso as to the holder toassumpsit enableplied

name,in his but it is a foraction own considerationgood
an 319,10 Mass. Crockerexpress promise. Rep. ■ wife
v. Whitney.

In Todd, 2.84,v. 12 chieftheRep. justiceMass.Mowry
the “ifin of the court the de-delivering opinion says,

all,had atpromisedfendant not the action must have
inbeen the na!meof the and. inbrought thatassignee,

case the defendant could have byavailed himself way of
;set-off, of what was dueand butlegally equitably his

to to apay relinquishment of hispromise amounts right,
or an that he had none.acknowledgement

A payto the of a in en-promise chose actionassignee
intitles him to sue his own name in assumpsit although

4 Cowen,a specialty.contract 13.the beassigned
has justicenot onWhen the his sideparty substantial

any ;favor action he maywill not whichthe court bring
theyis with him ifclearly will possiblejusticebut when

action heto maintain the has broughthim becauseallow
of the refusal be to makeeffect himonly would adoptthe

.241,1 H. Bl. Israelv.form of action. Douglas.another
toin the doc-plaintiff accordingtheMelcher interest

court in Hodgdonthis v. Currierbylaid down mighttrine
in his ownan action name Dam-againsthave sustained

as to set-off,his nowreli, estoppedhave beenwouldwho
to himself theHe bound not avail ofmorallypleaded. is

set-off.
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349,Green].Baron, 3 it is said thebyIn Robinsv. court
andthat there is an toliberality dispositionincreasing

the of inequitable choses ac-protect of assigneesrights
the laid in Vosetion. And same doctrine is down v.

322.Greenl.Handy,.2
C. J. which theRichardson One of the ongrounds

a that the de­is,defendant rests his for new trialmotion
inof was admittedimproperlyMelcher’s clerkposition

ofoh theobjectevidence the of the Thepart plaintiff.
he was1o thatdeposition was admissionsprove Wiggin’s

This suitindebted to Melcher the time failed.at Wiggin
Melcher, andfact andis in a contest between Damrell

a confessionis only nominally party. Wiggin’sWiggin
and thisone his interest made beforewas clearly against

it is toin of and ifany person,was the contemplationsuit
ofsome technical rule law.bymust beexcluded,he it

of this case we docircumstancesparticularBut under the
enquire depositionwhether thatnecessarynot think it to

bynot. For it now appearsadmitted orproperlywas
has virtuallycase stated that the defendant admittedthe

fact, that was intended todeposition prove.the which
a before trialjustHe introduced letter written the and

at requesthis for the ofevidently up purposedrawn being*
trial,the inuponused which states that Melcher1Wiggin

claima him and that this notehad leftagainst was with
Melcher on account of that claim. There is aevidently

between andunderstanding Damrell. Thegood Wiggin
that And afterletter shews intodistinctly. theputting

letter,the thus andprocured,case distinctly thatstating,
debt,note was delivered to athe Melcher on account of

the defendant must be asconsidered virtually ad­having
that amitted there was debt and is not now to he heard

no Wethere was debt. are ofsay opinionto therefore
depositionif the were itthat even admittedimproperly

under the circumstances no fora new trial.affords ground
the whichupondefendant relies anotherBut ground,
be examined. Hemust contends that the set-off ought
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v. Little,the case of athave In Sanbornto been allowed.
of Grafton where a note notcountythe termlast in the

a.for valuable consideration assign­to orderpayable was
and an action for benefittheirbroughted third personsto

it was thethe held that makerpayeeofthe namein
him the timea debt due to at of theoff assign­setmight

And it is thatvery clear inthe thispayee.fromment
set-off,to the benefit of theisdefendantthecase entitled

he, himself from that byhas precluded advantageunless
acts.his own

isthe that afterThe answer which is to set-offgiven
a tothis for valuable considerationnote was assigned

Melcher, the defendant Melcher'toexpressly promised
verythe of it. It is clearhim amount that Melcherpay
inhave maintained an action his own name on thismight

The was in Currierpoint decidedpromise. expressly
v. In such an action it is clear that thisHodgdon.

;not havecould been promiseset-off allowed because the
directlyafter assignment,of the defendant the himmade

and heof thethe debtor could no more availassignee
a set-off inasWiggiuhis demands suchagainsthimself of

cancelled,note beenif this ahe could hada ease than
directlyit toin lieu of Melcher and annotenew given

in Melcher’snew notethe name. Theonbroughtacfion
in law and in the debtorequityis both of Mel­defendant

Melcher tocher, attemptsand whether enforce his claim
in the of Wiggin,name or name neither thein his own

the case is and innor the of altered neith­equitylawthe
ifoff Indeed ascan this set be allowed. theer case case

defendant made this note for the pur­states the originally
Melcher,to it topass thisof de­pose enabling Wiggin

with that faith whichgoodfence is hardly consistent
to men.ought prevail among

Judgmenton the verdict.


