
Hillsboro*;States 3v. Johns. 443,The United Brownv. Clark­;Sawyer­
v.;v. Stone­391,5 Grant v.731,Mass. Rep. Keyes Doug. Peering.

e; E. 125.2 &Astl­ D.
reversed.Judgment

Parker ad’r versus Thomas Holmes.Edmund

asconstrued a release.not to sue to beWhen a contract ■

Assumpsit 27,note dated Septemberon a promissory
theto Frederick French1816, plain-payablefor ,$772,73

annually.two withyears interestintiff’s intestate
term, 1826,was tried at October andhereThe cause

taken for the toby subjectconsent theplaintiffa verdict
case.the court uponof theopinion following

At of the note the defendantthe time said execut-giving
and a toed delivered to the intestate deed theconveying

anda farm in in fee inintestate Peterborough mortgage
June,ofto the the said On 15thpaymentsecure note- the

1819, Holmes,of byin consideration him Davidpaid$1200
in tosold to said his re-equitythe defendant rightDavid

farm at the of conveyeddeem said and said Davidrequest
the to Holmes her heirs. thesaid Grace and On 18thright

1823, the David Holmes to theMay, said indebtedbeing
in the sum it betweenintestate of was agreedsaid $1200

shouldthe said David and the intestate that said David
tothe said Grace said farm to Jonathanprocure convey

to theHolmes, that said Jonathan should intestate hisgive
said said farm to the in-conveyno1e for sum of and$1200,

sum,that andin to secure the ofpaymenttestate mortgage
forthat to said farmexclusivelythe intestate should look

declaration,the theof inpayment the note mentioned
conveyedin pursuance of this the said Graceagreement
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!'■■* 1823, theall heron the 20th May,to said Jonathan right;
intestatesaid forJonathan his note toHolmes, gavesaid' $1200

inthe said farm to the intestateconveyed mortgageand
; in consideration ofto secure the of that sumpayment

remedyto seek his as afore-which the intestate agreed
notBut this wassaid said farm.against agreement

ofsinceknown to defendant until the commencementthe
this suit.

Parker, se.pro
Atherton,for the defendant.
Richardson, C. J. The this case is wheth-question in

theer andthe made between HolmesDavidagreement
is an Withoutplaintiff’s intestate to action.answer this

the questionto examine thiswhether defendantstopping
of notcan a isparolavail himself contract to which he

toproceeda a defence we shallparty as whatconsider
thethe of de-would have been effect theagreement had

under seal.and had beenfendant a to it itpartybeen
which, not to sue amountsin a covenantThere are cases

a issuch covenantto a But it is clear thatveryrelease.
be,it can considereda in cases whereexceptnever bar

as a release.
to suethe covenants not the obligorwhen obligeeThus

beof actionall, circuitycovenant to avoidmayat such
623,note;2 a. Cro. Eliz.48,a release. Saun.aspleaded

; ;1 v.186,D. E. 446­ 2 Johns.v. Smith­ &Hodges Cuyler
; 15 Mass. 112.Rep.Cuyler­

not toa covenantBut there are two obligors,where
release, thatas becauseone, not be construed asue will

; cannot inferredalso and it bewould the otherdischarge
to dis­the intentiona covenant that it wasfrom such

168,; 8 D. E.17 584­ &debt. Mass. Rep.thecharge
2 Johns.289, ;6 v.Newhall;v. HuttonDean Taun. Eyre­

; 1 Cowen 122.v. Wilcox­448, Harrison
does notnot timeSo a to sue within a certaincovenant
defence.cannot used as aand beto a releaseamount

Chandler129,19 v. Herrick.Johns.
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ParkeritIn the now would becase under consideration most
intention of the tomanifestly partiesto the con-contrary Holmes.

the David and Frenchstrue contract between Holmes as
a of therelease debt wouldrelease,a because discharge

If then a contract had been made betweenthe mortgage.
bythe defendant deed that French shouldandFrench

land, it notcould been asto the have used de-onlylook
action, but the defendant mustin this have resort-fence

;for breach the aan of contractanyed to action fortiore,
between Davida contract Holmes and French isparol

a ofbe release this action.not to considered^
that the contracthas been between Davidurged,It

bemayFrench a ofand construed as release allHolmes
note and not as theon the release of debt. Butremedy
that a contract to look to the ifto us laud con-it seems

a all theremedy upon,release of no1e muststrued inas
anddebt,of the area we all ofdischarge clearlylaw be

is nota contract an answer to thissuchthatopinion
theJudgment plaintiff.action. for

Ellenwood.versus SamuelJonathan Coburn

thelands in several town-andof the common undividedThe proprietors
and in certain casesdeed ;vote withoutmakemay byships partition

the same manner.their lands inmay convey
should have certainvoted aBut such thatwhere proprietorproprietors

in ofdeed the name thehim agiveshouldlands and that their clerk
name as it wasin his ownexecuted a deedand he clerk■proprietors

deed.the vote andthat nothingheld, bypassed

the demandantentry, in whichThis ofwas a writ
land in Lynde-ofa tractseizin ofcounted his ownupon

the tenant.byaand disseizinuponborough


