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ParkeritIn the now would becase under consideration most
intention of the tomanifestly partiesto the con-contrary Holmes.

the David and Frenchstrue contract between Holmes as
a of therelease debt wouldrelease,a because discharge

If then a contract had been made betweenthe mortgage.
bythe defendant deed that French shouldandFrench

land, it notcould been asto the have used de-onlylook
action, but the defendant mustin this have resort-fence

;for breach the aan of contractanyed to action fortiore,
between Davida contract Holmes and French isparol

a ofbe release this action.not to considered^
that the contracthas been between Davidurged,It

bemayFrench a ofand construed as release allHolmes
note and not as theon the release of debt. Butremedy
that a contract to look to the ifto us laud con-it seems

a all theremedy upon,release of no1e muststrued inas
anddebt,of the area we all ofdischarge clearlylaw be

is nota contract an answer to thissuchthatopinion
theJudgment plaintiff.action. for

Ellenwood.versus SamuelJonathan Coburn

thelands in several town-andof the common undividedThe proprietors
and in certain casesdeed ;vote withoutmakemay byships partition

the same manner.their lands inmay convey
should have certainvoted aBut such thatwhere proprietorproprietors

in ofdeed the name thehim agiveshouldlands and that their clerk
name as it wasin his ownexecuted a deedand he clerk■proprietors

deed.the vote andthat nothingheld, bypassed

the demandantentry, in whichThis ofwas a writ
land in Lynde-ofa tractseizin ofcounted his ownupon

the tenant.byaand disseizinuponborough
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Colburn here theThe cause was tried atupon issuegeneral
1826. The demandant in toterm,October order main-Eflenwood.

thethe on his offered in evidencetain is^ue follow-part
atvotes of the of a meet-Lyndeboroughing proprietors

1797.June,held the second ofWednesdayoning
that the Reverend Dr. Walter have to chose“Voted,

amount tomanythe of commons as as shallof piecesout
he in tobyshares which claims value calculation thehis

ofamount ‡1466.
“ Voted, that the Dr. deliver-Reverend Walter having
in a he ofed list of the which has made choicepieces

No. 3, 4, 10, 493 in1, 9, & to acresbeing amounting
herebyto the be andbyvalue sameappraisement $1458,

and that clerk execute a deedallowed,is ordered the do
of to said Dr.proprietorsthe same in the name thefor

Walter and forever.”assignshis heirs
follows :introduced a deed asHe then

&c.Walter,William ofproprietor“Whereas several
of and undivided land inshares common Lyndeborough,

held,and &c. on&c. at their the second Wed-meeting
1797,of it was voted that he should havenesday June

in of theparthis said shares that commonpartas of
9, and voted that clerkaforesaid in No. &c. also the

a ofshould and and deedexecute effectualgive good
said lfnd.”

“ I, S. clerk the proprietorsTherefore ofGoodridge,
aforesaid, in my herebydo said capacity give, grant,

Walter,and William allconvey confirm to him the said
the afore-interest,title and which proprietorsthe right,

common, &c. To havehave that ofsaid to certain piece
W. W. and forever.”and to hold to said his heirs assigns

“ myIn I hereunto in said ca-witness whereof have
25th 1800.February,set hand and seal thismypacity

GOODRIDGE, Clerk seal.S. Prop. &
whichseveral deedsThe then produceddemandant

premisesdemandandedtitle to theto thepurported pass
to himself.personsseveralthrough
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Colburnpassedtenant’s nothingThe counsel thatobjected by
o.clerk,the proprietorsGoodridgedeed of Sewall be-the Ellenwood

in the name of theconvey pro-cause authorized'tobeing
in histhe ownconveyance name,madehe hadprietors,

for thetaken demandanta tosubjectand verdict was
casethe court the aforesaid.uponofopinionthe

Atherton,for the demandant.
tenant.for theSawyer,

Richardson, C. TheJ. of ouroriginal proprietors
exercisedvery corporate powerscertaintownships early

and ofdisposalto the theirmanagementwith respect
; have continued toand their successors exerciselands

the day.down to arepresent Theysame powersthe
name of the of theproprietorsthebyknowncommonly

;lands, in their townsrespectiveundividedandcommon
the method ofprescribinghave several statutesand we

them to choose offi­authorizingtheir meetings,calling
and appointthecers, money proprietors,assess upon

their collectors to sell thecollectors, and empowering
for the ofpayment thedelinquent proprietoranyland of

237, & 582­—­591.H.1 N. Lawssums assessed. 230­—­
found, arein which theyis however to beNo statute

ofThe statutecorporations.to bedeclaredexpressly
79, sueand topower capacity1 themcap. gave4 George

583, ofLaws,N. H. and the statute Feb­1sued.beand
gives246, the same1791, Laws,N. them8, 1 H.ruary

15The statute of George, cap.and capacity.power
the common3, “that the ofproprietorsenacted87, sec.
have beenlands, &c. where the sameundividedand

empower­arestated, hereby&c. be andshallheretofore
and maimerorder, wayto or divide in suchimproveed

the major part,and bybe agreed uponas shall concluded
commonorof all undividedAnd the proprietors&c.

toarestated, empoweredand hereby&c. shalllands not
hathsame, asofor thedisposedivideimprove,manage,

majoron thebyshall concluded and agreedbeen or be
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1 N. H. 586.Laws This lastof suchpart proprietors.”
1792, N. H. Laws,1 477.inact was repealedmentioned
andThe undividedof common lands haveproprietors

early times to make partitionveryaccustomed frombeen
their, ; and in somebylands vote without deed casesof

and muchtheir lands in the same mis-convey way,to
inconveniencepublicand would now be the conse-chief

of these topartitions andholding conveyancesquence
invalid.be

in a di­It that Massachusetts simiar ofpracticeseems
land byand common mere vote former­viding conveying

352, Frothingham;3 Mass. Adamsv.Rep.ly prevailed.
Goodwin; ditto,12 415,v.ditto, 475,2 Rogers Springfield

402;Laws, 10194,Col. & Prov. & Mass.Miller, Rep.v.
146, Winslow.Codmanv.

not toattemptIn case the didpresent proprietosthe
; but authorized theirthe land a mere voteconvey by

Itato deed in their name. is nota vote makebyclerk
andcommondoubted that the ofto be proprietorsnow

; or cancorporations bythat theyundivided lands are
to make in theirconveyancesvote authorize agents

; byor deeds executed suchproperlynames that agents
in thisquestionBut thevalid to the estate.may passbe

a in hiscould deedis, convey bywhether the agentcase
is,? a deed isThe rule that whennameown general

of the princi­an in the namemade it must beby agent
176,; 6 E.Shearer­ D. &14,7 Mass Fowlerv.Rep.pal.

;; D. E. 2 E.; & 207­ 4 & 313­White v. 7 D. E.Cuyler­
; 76, ; 2142, Coke,Wilkes 9 Combe's case­v. Back­

Small.705, Frontin v.Strange,
anyAnd not to discoverwe have been able onground

the can inwhich deed Sewall this case beGoodridgeof
saved from thethe of rule. He wasoperation general

conveymade the of the to certain landsproprietorsagent
a ofand his was limited to modeauthority particular

then that he have con-conveyance. Admitting might
authorityin own his beenname,his hadveyed the lands
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as was in the vote himrestricted he givingstillgeneral,
in the of the heconvey proprietors,to nameauthority

was in own He wasconveynot authorized to his name.
acted,under and notbound to the vote which hepursue

so, is wholly inoperative.his actdonehaving
is the the isproprietorsBut it contended that vote of

land without a deed. If hadtheyto thepasssufficient
Dr.that choice of Walterbyvoted the lots madesimply

think,to theallowed, we are inclined titlebeshould
But verywe think it is fromclearpassed.havemight

didthat not intend that titlethey thethe usedlanguage
What themthe vote. motives inducedpass byshould

deed, we Itconveyed byland know not. isto theorder
however, had their motives.theythattoproper presume,

toimproperit would beus that highlyAnd it seems to
theconstruction offorcedby anythe land passmake

clearlyhavetheywhento their intentioncontraryvote
will thetheir thatin which wasdirected the manner it

land should pass.
trialA new granted.


