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Syrvvanus Horman versus Cyrus Kinessury.

In trespass de bonis asportatis the defendant pleaded, first, not guilty, upon
which issue was joined ; and secondly, in bar, that he took the goodsas
the property of a third person by virtue of a writ of attachment and issue
was joined on the plaintiff’s property in the goods. The jury found, that
the goods were the property of the plaintiff at the time of the taking and
assessed the damage, whereupon judgment was rendered for the plain-
tiff. A writ of error being brought, the verdict was held to be imper-
fect and the judgment reversed for that cause.

Tuis was a writ of error upon a judgment of the court
of common pleas rendered in this county at September
term, 1826.
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Kingshury bronght an action of trespass against Hol-
man for taking and converting a waggon belonging to
Kingsbury to his own use. Holman pleaded, first;, not
guilty, on which issue was joined ; second, in bar, that
on the 14th November, 1825, he purchased a writ of at-
tachment against one Jared Balster in due form of law
and delivered the same to a deputy of the sheriff to be
served and that the deputy by virtue of the writ and

property of Balster,

To this plea Kingsbury replied that the property of
the waggon at the time of the taking wag in him the said
Kingsbury and not in said Balster, and concluded to the
country, and Holman joined the issue.

The jury returned a verdict ag follows : « The jury
find that the waggon in the plaintif’s declaration men-
tioned at the time of the taking of the same by the said

defendant was not the property of James Balster, but was
then and there the property of the plaintiff, in manner
and form as the said plaintiff has alleged, and assess dam-
ages in the sum of thirty-eight dollars.

Upon this verdict Kingsbury’s counsel entered up judg-
ment for the damages, and costs taxed at $25,66.

' J. Parker, for the plaintiff in error.

There were two issues submitted to the determination
of the jury and one only is found ; and the issue found is
not sufficient to warrant a judgment in favor of the orig-
inal plaintiff.  The judgment is therefore erroncous. 4
Johns. Rep. 213, Van Benthuysen v. De Witt ; Coke Litt.
227, a. ; Willes Rep. 365, Broadbent v. Wilks ; Lord Ray-
mond 1521, Rex v. Hayes; 4 Mass. Rep. 436, Broun v.
Chase ; 6 Mass. Rep. 2, Holmes v. Wood ; 1 Day’s Rep.
189, Swmith v. Raymond. ‘ A

If the finding of one issue necessarily determines the
other that is sufficient. 10 Mass. Rep. 66, Porter v. Bum-
mery ; 9 Mass. Rep. 319, Hodges v. Raymond ; 14 Johus,

84, Thompson v. Buiton'; 2 Burr. 698, Hawkes v. Crofton.
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But the point of the first issue cannot be concluded out

gmg’;}w,y_ of this verdict. The waggon might not be the property

of Balster, and the plaintiff in the original suit still fail to
make out a case. Had the other issue been found, it
would have been sufficient, but it is clear that the verdict
as found is too imperfect to warrant a judgment.

Edwards, for the defendant in error.

Ricmarpson, C. J. It is very clear, that a judgment
founded upon an imperfeet verdict is erroneous, so that
the only question to be determined in this case ig, wheth-
er all the matter necessary to entitle the plaintiff in the
original suit to judgment can be collected from the ver-
dict returned. We have attentively examined the ver-
dict. It is expressly found that the waggon was not the
property of Balster, but was the property of Kingsbury ;
and we think it may be collected from the finding that
Holman took the waggon ; and if from the finding that
Holman took the waggon of Kingsbury it must be neces-
sarily inferred that Holman was guilty of a trespass to
Kingsbury, the verdict is sufficient.

But no such inference is to be necessarily concluded
from the verdict. The waggon may have been the prop-
erty of Kingshury and may have been taken by Holman
and still no wrong have been done, for which Kingsbury
could maintain an action of trespass. Thewaggon might
have been bailed to Balster by Kingsbury for a term of
time which had not expired when it was taken, in which
case Kingsbury, not having any possession either actual
or eonstructive, could not maintain trespass. 1.N. H.
Rep. 110, Clark v. Carlton. 1t might possibly have been
in the possession of Balster under such circumstances,
that although belonging to Kingsbury, it might have been
legally taken as the property of Balster.

We are therefore of opinion that the judgment must he
reversed, and in order to enable us to render a proper
judgment there must be a venire facias de novo, and the
caute tried at the bar of this court. 2 D. & E. 125,
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Davies v. Pierce ; 3 Brod. & Bing. 297, Clement v. Lewis ; 8 Holman

Coke 130, Loveday’s case ; 2 Rolle’s Ab. 722,
Judgment reversed.

ZL1 Barnarp and Mary his wife versus THoMAS
Epwarps.

A writ of dower is not within the statute of limitations.

Tms was a writ of dower brought to recover the dow-
~erof the said Mary in a lot of land in Keene, of which
“Ezekiel Moore her late husband was seized durmg the
eoverture.

. 'The defendant pleaded i in bar that the right and title
of the said Mary to dower in the premises, if any she had,
accrued to her more than twenty years next before the
~sald Eli and Mary or either of them made any claim or

demand of dower in the premises, and more than twenty
~years next before the commencement of this suit.

To this plea there was a general demurrer and joinder
“in demurrer.

Edwards, for the tenant.

J. Parker, for the demandants.

In Moore v. Frost, 3 N. H. Rep. 126, for want of a bet-
ter defence, a plea of the statue of limitations was filed,
which the court decided was bad. The plea here filed;
it is true, is different from the one offered in that case,

‘but we believe it is equally untenable. 'The question
‘whether the statute of limitations extends in any case to
dower, is there left undecided, but the authorities cited,

Comyn’s Dig. Temps. G. 9; 6 Johns. Rep. 290 and 8

Johns. 104, seem to be conclusive that it does not.




