CHESHIRE.

Eriza AvN Mason versus Erisan Mason.

Of the use of an inuendo in an action for slanderous words.

In such an action it is not competent to a jury to infer that there was no
malice in uttering the slanderous words merely from the circumstances
that they were spoken only once and stated as common report.

Casz for slander. The plaintiff’ in her first count sta-
ted that the defendant spoke of her the following words :
#They say that she has had a young one. They say
that Mrs. John Mason catched she and Jesse behind the
barn,” whereby one L. C. who was courting her, refused
te marry her.

The second count was as follows : *“ And also for that
whereas the said Eliza Ann is and ever hath been a vir-
gin, &c. and whereas the said Eliza Ann at the time of
committing the grievance, &c. had a brother called and
known by the name of Jesse Mason, &c. and whereas
the said Eliza Ann before the committing of the griev-
ance had deservedly obtained a good and unspotted rep-
utation, &c. ; nevertheless the said Elijah, well knowing
the premises, but further contriving wickedly and mali-
ciously to defame, &c. on the 1st Septemnber, 1825, at
Roxbury, in said county of Cheshire, in a certain dis-
course which he the said Elijah then and there had in
the presence of one D. G. of and concerning the said
Eliza Ann, and of and concerning her intercourse with
the said Jesse Mason, and of and concerning one Mary
Mason, wife of John Mason of Sullivan aforesaid, then
and there in the presence, &c. falsely and maliciously
spoke and published of and concerning the said Eliza
Ann, and of and concerning her intercourse with her
brother the said Jesse, these other false, scandalous, ma-
licious and defamatory words following, viz:  They say
(meaning it is reported) that she (meaning the said Eliza
Ann) has had ayoung one ; one of her liitle sisters (meaning one
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of the sisters of said Eliza Aun) catched her (meaning the
said Eliza Ann) milking herself ; they soy (meaning it is re-
- ported) that Mrs. John Mason (meaning the aforesaid Ma-
1y Mason) catched she (meaning the said Eliza Aun) and
Jesse (meaning the said Jesse Mason) behind the barn
 (meaning that the said Mary discovered the said Eliza
- Ann and the said Jesse having carnal knowledge of each
other, and meaning that the said Eliza Ann had been
“guilty of the crime of incest, by reason of the speaking
- of which, &ec. the said Eliza Ann is and hath been great-
Ay injured, &e.”’) ,

There was a third count on which no evidence was

offered.

The cause was tried here upon the general issue at Oc-
“tober terin, 1826, when it appeared in evidence that the

defendant on the lst September, 1825, speaking of the
plaintiff to one D. G. said, ¢ they say she has had a young one.”
D. G. asked the defendant how they knew it ; the defend-
ant answered that “one of her little sisters caught her milking
herself,” and that *“ Mrs. John Mason caught her and Jesse
behind the barn.” It did no: appear the words were ever
spoken to any other person or at any other time.

On the part of the defendant it was proved that five or
six years before the words were spoken, it was current-
~‘ly and generally reported in the town where the plaintiff
lived that she had had a child, and that one of her little
~sisters had canght her milking herself in a dish, and that
she kept cloths in her breast to keep the milk from run-
ning through her clothes.

The court in summing up the evidence told the jury
that the circumstance that the defendant had spoken the
words only once, and to a single individual, had no ten-
deney to shew that the speaking was not malicious ; and
that the reports in circulation furnished to the jury no
ground to presume that the defendant did not speak the
words maliciously ; that it could not be presumed that
" the defendant had no malice in propagating a false report
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simply from the circumstance that others did the same
thing; that if words tending directly to injure the char--
acter of another are spoken falsely, the presumption is

_ that the person uttering them intended they should have

their natural eflect, and such intent is malice ; and in
such a case the burthen of rebutting the imputation of
malice rests on the defendant. But if on the whole the
jury believed there was no malice the defendant was en-
titled to a verdict.

The court further instructed the jury that if they be-
lieved that the defendant intended to insinuate that the
plaintiff had had a criminal connexion with her brother
Jesse, it amounted to an imputation of incest and the
words were actionable in themselves ; that it appeared
that she had a brother Jesse, that the conversation re-

" lated to her chastity, and no attempt had been made by

the defendant to show any other person who could have
been intended ; it was therefore for the jury to judge
whether the brother was intended; and what was meant
to be insinuated by their being caught behind the barn
together.

The jury found for the plaintiff on the two first counts
and for the defendant on the third.

Sullivan, attorney general, and Wilson, jun. for the de-
fendant, moved in arrest of judgment on the ground that
the second count was defective. And they contended
that the plaintiff had in this court attempted to enlarge
and extend the gense of the words by inuendo. 1 Chit-
ty’s Pleadings, 383. : :

‘They also contended that the jury were misdirected.

J. Parker, for the plaintiff, as to the motion to set aside
the wverdict, referred to 1 Pick. Rep. 6, JAlderman v.
French ; 15 Mass. Rep. 57, Jackson v. Stetson, § ux; 2
Starkie’s Rep. 301, Brown v. Croome ; 1 Espin. Rep. 228,
King v. Abingdon ; 5 Burr. 2667, King v. Woodfull ; 9 East’s
Rep. 95, Roberts v Camden ; and Starkie on Slander, 220,
to show that malice is implied in the speaking of defam-
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‘atory words. Andto 12 Coke’s Rep. 134, Earl of North-
Campion’s case ; TD. & E. 17, Davis v. Lewis ; 5 East, 463,
Woolnoth v. Meadows; 1. Holt’s N: B, Rep. 533, Mills &
uz v. Spencer & uz ;4 Cowen’s Rep.408, Treat v. Browning
& ux ; 6 Mass. Rep. 514, Wolcott v. Hall ; 1 Pick. Rep. 1
10 -Johns. Rep. 449, Dole v. Lyon ; 2 East, 426, Maitlond
v. Goldeney ; Starkie on Slander, 58, 214, to prove that it
was no justification to the defendant that others reported
the slander.
On the motion in arrest of judgment, he cited Cowp.
275, Peake v. Oldham ; 9 East, 93 ; 5 East, 463 ; 5 Johus.
Rep. 224, Van Vichten v. Hopkins ; 8 Mass.- Rep. 255,
Walker v. Winn; Cowp. 672, Rex v. Horne; 2 D. & E.
-206, King v. Watson, & a. ; 4 B. & A. 314, King v. Burdett.
«If the words are capable of conveying the particular
meaning attributed to them by the plaintiff it will, after
verdict for the plaintiff, be taken for granted that they
were in fact used to convey such meaning.” - Starkie
_on Slander, 43. ,
Ricuarpson, C.J. We have examined the second
count in the declaration and there does not seem to us
to be any legal cause for arresting the judgment. Itis
averred that the plaintiff’ had a brother by the name of
Jesse, and that in a discourse of and concerning the plain-
tiff and of and concerning her intercourse with the said
- Jesse the words were spoken.  Now that the words, if,
as it is averred, the brother of the plaintiff was meant by
Jesse, contain an imputation of incest, no man who reads
“them can doubt. Enough is averred to make the words
amount to an imputation of incest and the inuendoes seem
to us very naturally to explain the words in. that sense.
1 Saund. 243, note 4 ; 11 Johns. 54, Gidney v. Blake ; 4
~'~Coke, 17; 2 Binney, 34, Brown v. Lamberton ; 7 Johns.
359, Lindsey v. Smith. In 1 Chitty’s Pl. 883, it is said
~that “an inueéndo is only explanatory of some matter al-
-ready expressed. It serves to apply the slanderto the
precedent matter.” And this isthe only use made of any
VOL. 1. 15
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_inuendo in this case. The motion in arrest must be
overruled. : L

. The defendant has also moved us to grant a new trial
on the ground that the jury were misdirected, and we
have carefully considered this motion. |

- Itisa general rule that, when words slanderous in
themselves have been falsely uttered, the presumption is,
that the intention was malicious. Such presumption may
however be rebutted by showing that the words were
not uttered in the malicious sense imputed by the declar-
ation, or that they were spoken on an occasion which
warranted the uttering of them.

But we think it very clear that such presumption can-
not be repelled by the circumstance that the words were
only ence uttered and to a single person. The most ma-
licious purposes of the slanderer may be fully accomplish-
ed by a single uttering of the words to one individual.
And although a frequent repetition of the slander is stron-
ger evidence of malice than a single uttering ; still the
‘eircumstance that the words were spoken only on one
occasion hasnotendency in itself to shew that they were
not malicious. We are therefore of opinion that the jury
were not in this respect misdirected.

It seems to us to be equally clear that it was not com-
petent to the jury to presume that the intent of the de-
fendant was not malicious from the circumstance that he
stated the words as common report and showed that there
had been such reports. 8 Johns. 455, Brooks v. Bemiss ;
12 Coke, 132 ; 7T D. & E. 17. '

There are cases, where common report may be admit-
ted to mitigate the damages. 1 Maule & Selwyn, 284 ; 1
Holt, 533, JMills v. Spencer. But where i5 the case in
which it has been decided that a jury may infer that an
irdividual had no malice in propagating a slander merely
from the circumstance that-others had reported the same
glander? Webelieve no such ease is to be found. Ifit were
onece decided that such an inference was admissible, the
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vilest slanders might be propagated with impunity. For
the slanderer would only hiave to put the report secretly
- in-circulation, and-he might then most maliciously and
injuriously echo his own slanders as the reports of others
and thus ruin the reputation of individuals without ren-
dering himself accountable for the injury. '

There is in this case a particular reason why it ought
not to have been submitted to the jury to infer there was
malice from the reports proved to have been in ecircula-
tion. For the most vile imputation that the plaintiff had
_ been caught with her brother behind the barn seemed to
have been euntirely of the defendant’s own fabrication.

e report of any such circumstances was shown. And
it-would be singular indeed if it might be legally submit-
ted toa jury to infer that hisintent was not malicious
beecause some part of what he had said against the plain-
tiff had been commonly reported. And we deem it only
jastice to say that we think the evidence adduced by the
plaintiff in the trial very wsatisfactorily showed that the
deéfendant was the fabricator of all the reports which had
been in circulation against her reputation. ’

Judgment on the verdict.

Joun C. CHAMBERLAIN versus KEBenN’R. CrANE.

Where's judgment had been entered upon a wrong count at May term,’
1817, the court at May term, 1827, gave léave to amend the record,
with a saving of the right of third persens acquired under the judgment.

Tars was a writ of entry in which the demandant orig-
inally counted upon his own seizin in fee, but afterwards
havmg obtained leave to amend, counted upon his own
seizin as of freehold. Judgment was rendered in favor
of th demandant at May term, }817 1 N. H. Rep. 64
But judgment was by mistake entered upon the crwxnal
instead of the amended count.




