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ElijahMason versus Mason.AnnEliza

in an action for words.the use of an inuendo slanderousOf
competentit is not to to nojuryIn euch an action a infer that there was

in the slanderous wordsuttering merelymalice from the circumstances
once andthey onlythat were stated as commonspoken report.

The plaintiffCase for slander. in her first count sta-
ted that of the :spokethe defendant her wordsfollowing
“ has had aThey that she one.say Theyyoung say

Masonthat catched and JesseMrs. John she behind the
barn,” L. C. her,one who waswhereby refusedcourting
to her.marry

“:The was as Andsecond count follows also for that
whereas the Eliza Ann is and ever hath been asaid vir-

said Ann at&c. and whereas the Eliza thegin, time of
a&c. hadthe brother calledgrievance,committing and

Mason,known the name of &c.by Jesse and whereas
the said AnnEliza before ofthe thecommitting griev-
ance had deservedly obtained anda unspottedgood rep-
utation, ;&c. nevertheless the said wellElijah, knowing
the premises, further wickedlybut and mali-contriving

defame,ciously to &c. on the September, 1825,1st at
Cheshire, in aRoxbury, countyin said of certain dis-

course which he the andsaid. then thereElijah had in
the of D.presence one G. of and saidtheconcerning
Eliza Ann, and of and her intercourse withconcerning

Mason,the said Jesse and of and oneconcerning Mary
Mason, wife of John Mason of Sullivan aforesaid, then
and there in andpresence,the &c. falsely maliciously

andspoke of the saidpublished and concerning Eliza
Arm, and of and her intercourse with herconcerning

Jesse, false,brother the said these scandalous,other ma-
:licious and vizdefamatory words following, They say

it is that shereported) the said Eliza(meaning (meaning
;a one sistershachad one her onelittleAnn) young (meaningof
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Masoncatchedherthe sisters said Eliza Ann)of the(meaningof
n>.isherself;Eliza itsay (meaningsaid re-milking theyAnn) Mason.

that Mrs. Mason the aforesaid Ma-Johnported) (meaning
the said andcatchedshe Elizary (meaning Ann)Mason)

Mason)said Jesse behind theJesse the barn(meaning
Marysaid discovered thethat the said Eliza(meaning

Jesse carnal ofknowledgesaid eachhavingAnn and the
the said Eliza Ann hadother, that beenand meaning

reason of theincest, bythe crime ofof speakingguilty
&c. Eliza Ann is and hath beenwhich, the saidof great-
&c.”)ly injured,

on no evidencea third count which wasThere was
offered.

at Oc-here the issuegeneralwas tried uponThe cause
in the1-826, it evidence thatterm, appearedwhentober

1825, of theSeptember,the 1st speakingondefendant
shehashad a one."G. said,D. “they say youngto oneplaintiff

it;knew defend-they theD. G. asked the defendant how
“ herlittlesisterscaughtone her milkingthatant answered of

“ Jesseher andand that Mason caughtMrs. Johnherself,"
the words were everbehind barn.” did no:the It appear

other time.at anyto orspoken any personother
that fiveprovedit orOn of the defendant waspartthe

it was current-spoken,six words werebefore theyears
in town where the plaintiffthely reportedand generally

child,a and that one of her littlethat she had hadlived
dish,in a and thather herselfsisters had caught milking

run-the milk fromkeepcloths in her breast tokeptshe
her clothes.ning through

told the juryThe in the evidenceupcourt summing
had thespokenthat the that the defendantcircumstance

had noonce, individual,a ten-words and toonly single
;not malicious andthat the wasdency to shew speaking

noin furnished to thethat circulationreports jurythe
speakdid not theto that the defendantpresumeground

; thatthat it not bemaliciously presumedwords could
reportmalice in a falsethe had nodefendant propagating
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Mason that others samesimply from the circumstance did the
v.

; to char-directlythat if words injure thething tendingMason.
of the isfalsely,acter are spoken presumptionanother

that the haveperson theythem shouldintendeduttering
;effect,their natural is and inand malicesuch intent

a ofsuch case the burthen the imputationof rebutting
malice the But the therests on if on wholedefendant.

en-believed there was no the defendant wasjury malice
titled to a verdict.

The court further be-theyinstructed the that ifjury
lieved that the thedefendant to insinuate thatintended

aplaintiff had had criminal withconnexion her brother
Jesse, it of theamounted to an incest andimputation

;words actionable in that it appearedwere themselves
that she had a re-Jesse,brother that the conversation
lated to her and no had madechastity, attempt bybeen
the todefendant show who haveany personother could

;been itintended was for thetherefore tojury judge
whether intended,the brother and meantwas what was
to be insinuated by their behind the barncaughtbeing
together.

The jury found for the on. the twoplaintiff first counts
and for the defendant on the third.

Sullivan, attorney Wilson,andgeneral, for the de-jun.
fendant, inmoved arrest of on thejudgment thatground
the second wascount defective. And they contended
that the had in this court attempted toplaintiff enlarge
and extend the sense of the words by 1inuendo. Chit-

383.ty’s Pleadings,
They also contended that the werejury misdirected.

Parker, theJ. for plaintiff, as to the motion to set aside
verdict,the referred to 1 Pick. Rep. 6, v.Jllderman

; 57,French 15 Mass. v.Rep. Stetson, ;Jackson 2ux<f-
301,Starkie’s ;BrownRep. v. Croome 1 Espin. 228,Rep.

;v. 5 Burr.King Abingdon 2667, v. 9King Woodfall; East’s
95,Rep. Roberts v Camden ; and Starkie on 220.Slander,

to show that malice is implied in the of defamspeaking
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Mason134, Earl North-Rep.Coke’sAnd 12words. toatory of
v.; 5 East,Lewis 463,Davis17, v.; 7 E.D. &caseampton's Marón.

533, MillsN. P.; Rep.1 Holt’sMeadowsWoolnothv. ■*
Treat v.Rep.408, Browning;tix 4 Cowen’sux v. Spencer■*

Hall; ;1 1v. Pick. Rep.; 514, WolcottRep.Mass.6Sfux
; East, 426,2 Maitland449, Dole v. LyonRep.10 Johns.

214, toSlander, 58, prove that it; Starkie onv. Goldeney
that others reporteddefendantno to thewas justification

the slander.
he Cowp.of citedin arrest judgment,On the motion

93East, ; East, ;9 5 463 5; Johns.275. Leakev. Oldham
; 255,v. 8 Mass.Vichten224, Hopkins Rep.VanRep.

y. Horne;Winn; Rex E.672, 2D. &Walker Cowp.v.
; 314,4 B. &A.Watson, a. Burdett.206, Kingv. v.King ■

“ theoí conveyingIf words are capable particularthe
by will,to them the itplaintiffatti’ibuted aftermeaning

be taken forplaintiff, theyverdict for the thatgranted
were, suchconveyused meaning.”in fact to Starkie

Slander, 43.on
Richardson, C. J. We have examined the second

count in the declaration and notthere does seem to us
to be. the It isany cause for judgment.legal arresting

the aplaintiff byaverred that had brother name ofthe
Jesse, that in a of and plain­and discourse theconcerning

of and theand her intercourse with saidtiff concerning
if,the words,the -wordswere Now thatJesse spoken.

averred, the of theit is brother was meantplaintiffas by
Jesse, an of incest, no manimputationcontain who reads

doubt. is makethem can averred to theEnough words
imputationto an of incest and theamount inuendoes seem

naturallyus the words in that sense.very explainto to
; Blake;v.243, 54,note 4­ 11 Johns. 41 Saund. Gidney

;Coke, ;17­ 2 Brown 7Binney, 34, v. Lamberton­ Johns.
359, v. 383,Smith. In 1 Pl. it is saidChitty’sLindsey

“ isthat an inuéndo some al­only of matterexplanatory
It serves to to theready expressed. the slanderapply

precedent matter.” And this is onlythe use made of any
von. i. 15
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Maaon inThe motioninuendo in ease. arrest must bethis

v.
overruled.Mason.

to aThe has us new trialgrantdefendant also moved
misdirected,that the andon the were wejuryground

this motion.carefully consideredhave
that, inis a rule when words slanderousIt general

is,uttered,been thefalselyhave presumptionthemselves
maywas malicious. Such presumptionthe intentionthat

that the words werebybe rebutted showinghowever
in the declar-imputed bynot uttered the malicious sense

whichation, on an occasionspokenthat weretheyor
them.ofthe utteringwarranted

it clear that such can-very presumptionthinkBut we
that the wordsthe circumstance werebybe repellednot

a The most ma-and to person.uttered singleonceonly
bemay fully accomplish-the slandererofpurposeslicious

of the words to one individual.a utteringed by single
ofa the slander is stron-frequent repetitionalthoughAnd

;malice than aof still theevidence single utteringger
the words were onspoken onlythat onecircumstance

in itself to shew thattendency theyhas no wereoccasion
ofWe are therefore that theopinion jurymalicious.not

respectnot in this misdirected.were
that it was not com­us to be clearequallyIt seems to

that the intent of the de­to presumeto the jurypetent
circumstance that hewas not malicious from thefendant

andthe showed that therereportstated words as common
;v.455,8 Brooks Bemiss­such Johns.had been reports.

132; E. 17.Coke, D. &12 7
becases, may admit­are where common reportThere

; 11 Maule & 284­the Selwyn,ted to mitigate damages.
where is the case inHolt, But533, v. Spencer.Mills

infermay that andecided that a jurywhich it has been
merelya slandermalice inindividual had no propagating

the samehad reportedthat othersfrom the circumstance
itto be found. wereno such case is Ifslander? We believe

admissible, thean wasthat suchonce decided inference
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Masonvilest slanders be withpropagated impunity. Formight
the have to putslanderer would theonly report secretly Mason,

circulation,in and he then most andmight maliciously
slanders as theecho his own ofinjuriously othersreports

and thus ruin the of individualsreputation without ren­
himself accountable for the injury.dering

ais in this particularThere case reason itwhy ought
to have been to theit. not submitted to infer therejury was

> from themalice to have inreports proved been circula-­
i; tion. For the most vile that theimputation plaintiff'had
;}been with her behind the barn tobrother seemedcaught

entirelyi have been of the defendant’s own fabrication.
of anyNo such circumstances was shown.report And1

it would he if beindeed itsingular submit­might legally*|
ted ato to infer that hisjury intent was not malicious

; because some of wrhathe hadpart said theagainst plain-­
i hadtiff been And we deemcommonly reported. it only

to that we thinkjustice say the evidence adduced theby|■
inplaintiff verythe trial| satisfactorily showed that the

■; defendant was the of allfabricator the reports which had
í, been in circulation her reputation.against

on theJudgment verdict.

John C. Chamberlain versus Eben’r. Crane.

judgment upon wrongWhere a had been entered a at Maycount term»
1817, term, 1827, record,the toMa)r gavecourt at leave amend the

savingwith a of the thirdright persons acquiredof under the judgment.

This a writ of in whichentrywas the demandant orig-
fee,inally ownuponcounted his seizin in but afterwards

amend,obtained tohaving leave counted his ownupon
seizin ns Judgmentof wasfreehold. rendered in favor

term,of the demandant at 1817. 1 N. G4.May II. Rep.
But was by mistake entered thejudgment upon original
instead of the amended count.


