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John Nelson.versusPorterEleazer

to T.him,T. sell it towith forsell contractedhavingP. a farm toWhere
for the above andcould obtain farmhe $2000,have for his trouble all

the to T. re-P. land T. andagreementto to thisgive effect conveyed
that the shouldconditionto P. reconveyancethe same uponconveyed

it was held that theof ;voidbe reconveyancetheupon payment $2000
.mortgage.was anot

the landdeed to N. as aforesaidwhere P.And conveyed reconveyedby
“ thethe same mentioned in mort-beingasand described it premises

againstbrought a writ of T. asto P. and N. a?gage ;deed” T. entry
asdeclaring mortgagesaid a and obsignee of P. reconveyanceupon

: held N. was not to thatjudgment it was that thetained estopped say
mortgage,a in an broughtwas not action P.said byreconveyance

T.entering against asagainst judgment jnortgage.N. for not aup upon

Assumpsit. in the firstIt was count thatalleged
in that the wouldplaintiffNelson consideration toassign

Hanover, byhim a of a farm in made one Rob-mortgage
1817,Turner 28th to secure theApril, pay-ert on the

demand, promisedof onplaintiffment to the the‡2000
to collect the1819,17th amountFebruary,on theplaintiff

anddue the it to ofon the cer-applymortgage payment
tain from Porter todebts due Nelson.
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plaintiff employed thethat theA second count alleged
the due on saidmoneytoan collectattorneydefendant as

toto the defendantthe Mortgageand assignedmortgage
and the moneyhis own name applyit inenable him to do

the debt due as aforesaid frompaytowhen collected
the to. conductpromiseddefendantNelson andPorter to

;manner the defendantyeta properthe suit in neglect-
the saidupon as ato take judgement mortgage uponed

waswhereby preventedthe from re-plaintiffmortgage
ondue saidthe and has beenmoneycovering mortgage

to the debt due to thecompelled pay defendant as
aforesaid.

term, 1826,The uponcause was tried here at theMay
theissue, when that plain-it in evidencegeneral appeared

tiff’ in Ifanover on the 24thseized of abeiug April,farm
1817,' to Turner inconveyed the same one Robert fee.
This to Turner toconveyance made in order enablewas

forplaintiffand with thesell farm accountthe $2000
of and have thefrom date the deed resi-and interest the

;his anddue of the the sale for trouble in or-proceeds of
the in thePorter, Aprilder to Turner on 28thsecure

the to in feeland Porter with ayear, reconveyedsame
deed if should toin the that Turner Porterpayproviso

demand the deed should be void.and interest on$2000
1819, PorterFebruary,17th indebted tobeingOn the

as :and a followsNelson made delivered deed
“ Ipresents,all men these that Eleazer Por-byKnow

ter, of have$2000,&e. in consideration &c. bar-granted
sold, Nelson, alland &c. to John &e. that farmgained

Hanover, and thein &e.and samebeing beinglying
deed,thementioned in deed Tur-premises mortgage (the

Porter, 28, &c. to thehave holdAprilner to and1817,)
Nelson,the in as ashim said &c. manneramplesame to

Porter, and byhold the sameI &c. might enjoythe said
I do my-deed aforesaid. And forvirtue theof mortgage

toauthorize, Nelson, &e.self, &c. thehereby said&e.
theown the inhis use sum or mentionedreceive to sums
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Porter deed,of said &c. Providedcondition never-mortgage
v.

theless,-if well and trulythe said Porter shall pay, &c.Nelson.
notes,amount of threeto Nelson the full promissorysaid

the deed to void,then be &c.&c. foregoing
whereof,In witness &c.

E. PORTER.
an actionbroughtNelson Turner as onagainst a mort-

and made his declaration thereon specially as as-gage,
and obtained ofby Turner assignee, judgment agreement

on a in abut left blank inmortgage; upentering judgment
the conditional for the sum which was neverjudgment due
filled, he took a writ of bybut out virtue ofpossession,

4,land 1824,which he entered theupon andAugust has
in everpossessionremained since. AndTurner nofin-ding

mentioned in the did not redeem. Itjudgmentsum was
Nelsonin evidence that undertook collectto the moneyalso

and it to the ofapply payment Porter’s debt to him. The
court of that thebeing opinion deed from Turner to Porter
was a thatnot and Nelson could not bemortgage, held

ato take asanyfor onneglect judgment un-mortgage,
contracted do,less lie so to and thespecially plaintiff

show contract,suchtofailing special intimated to the
counsel plaintiffthat the notplaintiff’s could maintain the

Butaction. was contended that Nelson,it takenhaving
of the instrument aasassignmentan mortgage, declared

such,it as takenupon judgment thereon as aon mort-
gage and entered into ofpossession the land therein des-
cribed under wassaid estopped by thejudgment deed of

and other asassignment aforesaid toproceedings say it
not awas Whereupon the courtmortgage. directed a

nonsuit to the ofsubject opinion the court upon the case
aforesaid.

Bell, for the plaintiff, contended that the conveyance
from Turner to was aPorter It is a mort-mortgage.

in the form of itgage to the strictest rules ofaccording
;332 205,Litt. Litt. a.conveyancing. sec. Coke note

;96 2Shep. ; ;Touch. 140 3 73.Cranch,Mass. 493Rep.
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PorterRut it not,whether be in fact ora thismortgage de-
V.fendant is it ato is notestopped say Itmortgage- has Nelswi*"11,been v. 3decided in N.Carpenter Thompson, Rep. 209,

tothat a deed refers awhen thegenerality, party may
matter toaver that the which isthe reference made does

not Butexist. when it arefers to asprecise thing ex-
it isat the time an estoppel.isting

can be found rule,If a case within this it is apprehend-
ed iscase one.presentthe The from Turnermortgage
to Porter is not theonly time,referred to as atexisting

itself,but is made the invery of thesubject thegrant
deed said theof Porter to Nelson. But it is that recital
or binds the and not theonlyreference granteegrantor

;in the atthe deed and so rule seems least toformerly
been understood. construction howeverhave This of

only opposedthe rule is not to anotherdirectly gener-
this thatnamely, estoppelal rule on subject, every ought

is, ;toto that bind both andbe wouldreciprocal, parties
that an estoppelthere should be aimpossible bymake it

authoritythe of Lordin direct contradiction todeed poll
; of theto the reason ralecertainly opposedCoke but is

sub-,on thisauthoritiesrespectableas as to modernwell
Johns, .Cornell;174, 5cases, v. Johns.3 Goldenject.

; 3; 2; 17 Mass. 365 Pick. 429 N.cases, 23 Rep.Oh.
If. 209.Hop.

to athe rule as deedstronglyThe reason of applies
indented, If the lan-parts.a deed or of twoas topoll

him, it can make noonly can estoppof theguage grantor
of that the orthe languagein the reason thingdifference

are insertedsubjectsof on otherthe granteecovenants
isundoubtedlyThe true reason thatin deed.the same

partyone andbyand declareddistinctlyiswhat plainly
;other, bindon shall bothbyand acted theis received

case.is the presentand such
that theit is clearbe, say,,wemaythisBut however

in thethe of aestateaccepted mortgageedefendant has
underapremises mortgageeand asby holdingentering
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Porter bound by accept-and anquestion,in islhuroforethe deed
v. 235la.;Litt. Pick.the estate. Cokeance of mortgagee’sNelson.

16 Mass.; ;17 -Baldwin429 Joints. Rep. 1(51, -Fitch v.
357.Rep.

of Hematter record.byestoppedThe defendent is
as a hasan this deedof mortgage,has taken assignment

it; uponasuch has taken judgmentit asupondeclared
forthat titlebyhas held theof andmortgage premisesas

alterthan too late to;moni and now comesyearsseven
352;245; Litt.1 Ev. Cokeand his own title. Phill.change

; v.346,Com. B. 3 Outran Morewood.EastDig. “Estoppel”
PorterbindsThe Nelson Turnerofjudgment against
Porterof it.and Porter takemay therefore advantage

Tur-ofin case is in estate. He is thethis privy grantee
instrument Nelson obtainedveryner in the whichupon

Turner. That judgmenthis conse-judgment against
either take it.both,binds and ofmayquently advantage

the of Turner inPorter as granteeCould have redeemed
and per-had been Turner hadcase the judgment regular

mitted without redeem-the time of toredemption expire
? Certainly not.ing

not the matterrecovery,It is but the thebyalleged
and the cre-upon recovery proceeds,which whichparty

saysates the Lord in Outranestoppel. So Ellenborough
(insv. Morewood. this case. The matter bySo in alleged

and upon the recoverywhich Turner wasparty against
liad, was toTurner’s deed ThisPorter. was toalleged

a bybe the andmortgage party the thereonjudgment
Both,it.confirmed and their inparties privies estate are

bynow bound it and havema'y thereof.the advantage
case,thisUpon point in the the authorities aré ail in ac-

;cordance and however areestoppelsodious sometimes
l>e,tosaid yet when as in this case they constitute part

of the assurance and title to the land arethey founded in
;the and and arestrongest entitled to theequity justice

most 368,favorable 17consideration. Rep.Mass. Maths
v. Barms.
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PorterRichardson, C. this caseplaintilfinJ. The contends
u..the was tothat deed of Turner which the de-assigned Nelson.

and as this isfendant was a denied the de-'bymortgage,
Cendant, placein first examine thewe shall the ofnature
that instrument.

It said ithas been that be laid down as amay general
rule tosubject very exceptions,and few that wherever
a or of anconveyance estate is in­assignment originally
tended a forsecurity money,as whether this intention

instrument,from the or by anydeed itself otherappears
alwaysit is considered in aequity as and re­mortgage

;205,Litt. a. 96­deemable. Coke note Cases Temp.
61, ;Talbot, 200,Cotterell Purchase­ 2 cases,v. Caine’s

Lansing; 443, Keller­4 Mass. an Brown.Rep. v.Cortelyou v.
When land is in condition for theuponput pledge pay­

;332­a Litt. sec. 2of it is Cow­money mortgage.ment
334, ; 2 251­—­284en, Clark v. Fonbl. Com.Henry­ Dig.

; ;3­ cases,4 A ab. 310­—­320­1, 2, Equity&“Chancery”
; 1 P.is, 364, 291,Benham Newcomb­ Wills.2 Ventr­ v.

; 3Price, 268,v. and v. Mass.Howell Lavington­Floyer
; 493, Erskine138, Newhallv. 2 Mass.Rep. Rep.Wright­

v. Townsend.
would be inare which consideredThere conveyances

equity but which cannot undermortgages,a court of as
in thisbe so considered state. Thus in chan­statuteour

land terms,a ance of absolute in if intendedconveycery,
byfor a debt the is asecurity partiesas a mortgage,

aintention is manifested written de-­by.thewhether
time of the conveyance, byexecuted at the orfeasance

Cowen, 324,declaration, the 2parties.or acts ofparol
v.Clark Henry.

to be considered aBut in this -what is as mort-state
redeemed, de-conveyedwhen land can beandgage,

en-1791,16,our statute of whichupon Februarypends
“that mort-acts real estate orconveyed pledged byall

defeasance, mayor deed of andgage, sale withbargain
heirs,vendor,be &c.redeemed by histhe ormortgagor
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to securemoney,all the sums of the pay­Porter ofon payment

or deed was madesuch mortgage agree­of whichmentNeison.— the inand of condition mort­tenor effect suchthetoably
in defeasancecontained, express­or such ofwritinggage

of on which suchthe conditioned, performanceor on
Itor has beenconveyed.”estate was mortgagedreal

within theno intentthere can be mortgagethatdecided
instatute, the condition bein the unlessclauseof this

deed, in other instrument un­someconveyance, orthe of
conveyance.time of theat theseal, effectder and taking

Lund, we are of opinionAnd39,1 N. H. Lund v.Rep.
aasbe considered mortgage,canconveyancethat no

statute, the real estateunlessof themeaningthewithin
for the ofpaymentby it,inbe put pledge on.condition

The statute ex­other act.of somemoney, or the doing
“lands are conveyed” bycases wheretends toonly

“ anddeed of sale withby bargainormortgage, pledged”
defeasance.

not,In this case the to Porter doesdeed from Turner
isit, Nothe of a mentionOn face indicate mortgage.

debt,of deedany security.made or Theobligation,
Turner.bymore a conditional saleshows thannothing

Turn­When we look further to the deed from Porter to
atogethertaken indicate mort­er, the two deeds do not

; Turner.bya And thegage purchasebut conditional
that thisclearlyshows was the fact.evidence introduced

ofTurner was the mere Porter to sell land,theagent
for histo have trouble what heand was could obtain

no debtabove There was due from Turner to$2000.
the landPorter for which was input pledge. Turner
do forhad undertaken to no act the performance of which

landthe was The particularmortgaged. mode of con­
wasveyance which wasadopted, intended to enable

Turner to sell the land as the of Porter,agent and re­
ceive for his trouble what he could obtain above a fixed
sum. By the agreement Turner towas be the purchas­

alone,er in hecase sell,could and in that case ft
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Porterto be cleartherefore seems to ns that theexceedingly ft.was not a 8mortgage.to Porterdeed from Turner Nelson.
568; James, ;281­ 206.Yelverton,Mass. ­Rep. Cro.

that,said oil the of the plaintiff,But it is further part
is deed of andestoppeddefendant theby assignmentthe
acts,his to that deed from Turner tosubsequent say the

was not aPorter mortgage.
examining the deed on which the reliesUpon plaintiff

as an that a farm isestoppel, appearsit certain granted,
“Nelson,and tosold which is described as thebargained,

deed,”inmentioned the andpremisessame mortgage
as PorterampleNelson is to hold in as manner might

“ aforesaid,” andhold, virtue of the deed isby mortgage
the sumto receive to his use or sumsownauthorized

in the condition “of said deed.”mortgagementioned
“that deed”veryit is the terms mortgageNow obvious

in these as merely descriptiveare each of instancesused
are ofinstrument, opinionthe and we that theclearlyof
byis this mistaken ofestopped descriptiondefendant not

instrument; 2Green,the case of Mod.the and Skipworth v.
Cases, ; 610, ;1 in point312­ is whichstronglyStrange,

which thean indenture by plaintiffcovenant uponwas
meadows,two called Laine’sdemised to the defendant

tomeadows, and defendant fivepaythe covenanted
he shouldeveryfor acre of meadow which plough,pounds

upwas in Laine’sassignedand the breach ploughing
Laine’sthatThe meadowpleadedmeadow. defendant

meadow, and to theland,was arable and not this
of itopiniondemurred. The court were thatplaiidilf

too farestoppelswould be the doctrine of tocarrying
that theease,to defend­extend them such a and held

a it wereant had fact meadowright to the whethertry
or not.

beAnd are that the defendant cannotwe of opinion
his, case, say-in the fromprecluded by the acts of stated

wasthat the said from Turner to theing plaintiffdeed
a anot to acted mis-He seems have undermortgage.

VOL. I. 18
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Porter nature,of its a mistake of this kind isbutapprehension
v.

toIf he had aspecially procureno contractedestoppel.Nelson.

have beenon a he boundas mortgage, mightjudgment
isBut no shown.such contractby the contract.

thewas not a judgmentsaid deed mortgage,theAs
as aeffectwhich a on mort-the judgmenttaken had all

Ahave had. demand of thesimple moneycouldgage
on the of Turnerpartand to would havepaya refusal

as aseffectually year’shis claim a posses-extinguished
a as on asion under judgment mortgage.

of opinionWe are that must betherefore there
on the nonsuit.Judgment

Rumney Town ofof versus TheTownThe
Ellsworth.

poor female childby out aWhere the selectmen of a town indenture bound
yearseighteen andageas she should the ofapprenticean until arrive at

039, itthus bound waspay personcovenanted to the to.whom she was
settled, not tothat which was liableheld another town in the child was

refund the under themoney paid indenture.

Assumpsit the certainsupport paupers allegedfor of
to settlementhave in the of Ellsworth.a. town

term,The cause was tried here 1825,at November up-
on the issue and returnedgeneral a verdict for the
plaintiff.

Bell, Ellsworth,ofN. P. and with mov-counselRogers
afor new trial and rested motion on the follow-ed their

agefacts. Clarissa Blake infant under the ofing an
twenty-one one of mentioned in theyears, the paupers
writ of the ofplaintiff, Rumney,in the town wasbeing
on 22d 1823,the February, madeby indentures between

Hall,Rumneythe selectmen of and one John bound as
an apprentice to said she shouldthe Hall atuntil arrive


