_ CASES
ARGUED AND DETERMINED

INCTHE

SUPERIOR COURT OF JUDICATURE.

FoR
THE COUNTY OF GRAFTON, MAY TERM,

A D. 1827,

"Errazer Porter versus Joux NEeLson.

Whére P. having a farm to sell contracted with T. to sell it for him, T. to
have for his trouble all ke could obtain for the farm above $2000, and
to give “effect to this agreement P. conveyed the land to T. and T/ re-
conveyed the same to P. upon condition that the reconveyance should
be void upon the payment of $2000 ; it was held that the reconveyance
was not.a mortgage. 4 .

And where P. by deed conveyed to N. the land reconveyed as aforesaid
and described it as * being the same premises mentioned in the mort-
gage deed”” T. to P. ; and W. bronght a writ of entry against T. as as-
signee of P. declaring upon said reconveyance as a mortgage and ob-
tained judgment : it was held that N. was not estopped to say that the
said reconveyance was not a mortgage, in an action brought by P.
against N, for not entering up judgment against T. as upon a mortgage.

Assumpsir. It was alleged in the first count that
Nelson in eonsideration that the plaintiff would assign to
him a mortgage of a farm in Hanover, made by one Rob-
ert Turner on the 28th April, 1817, to secure the pay-
ment of $2000 to the plaintiff on demand, promised the
plaintiffon the 17th February, 1819, to collect the amount
due on the mortgage and apply it to the payment of cer-
tain debts due from Porter to Nelzon.
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A second count alleged that the plaintifi employed the
defendant as an attorney to collect the money due on said
mortgage and assigned the ortgage to the defendant to
enable him to de it in his ewn nameand apply the'money
when collected to pay the debt due as aforesaid from
Porter to Nelson and the defendant promised to conduet

‘the suit in'a proper manner ; yet the defendant neglect-
ed tortake judgement upon the said mortgage as upoh a
mortgage whereby the plaintiff was prevented from re-
covering the money due on said mortgage and has been
compelled to pay the debt due to the defendant as
aforesaid. V ~

The cause was tried here at May term, 1826, upon the
‘general issue, when it appeared in evidence that theplain-
titt being seized of a farm in*Hanover on the 24th April,
1817, conveyed the same to'one Robert Turner in fee.
This eonveyanee was madein order to ‘enable Turner to
sell the farm and account with the plaintiff' for $2000
and interest from the date of the deed and have the resi-
‘due of the proceeds of the salé for his trouble ; and in or-
der to secure Porter, Turner on the 28th April-in the

‘Hame year; reconveyed the land to- Porter in fee with a
proviso in the deed that if Turner should pay to Porter
%20{)0 and interest on demand the deed should be void."

Owthe 17th February, 1819, Porter being mdebted ’m
Nelsorrmade and delivered a deed as follows :

“«Know all men by these presents, that T Eleazer Por-
ter, &e. in consideration of $2000, &c. have granted bar-
gained and sold, &o. to John Nelson, &c. all that farm
lying and being in Hanover, &c. and being the same
premises mentioned in the mortgage deed, (the deed Tur-
ner to Porter, April 28, 1817,) &c. to have and hold the
‘same to him the said Nelson, &c. in as ample manner as
‘Fthe said Porter, &c. might hold and enjoy the same by
virtue of the morteage deed aforesaid. And Fdo for my-
gelf, “&o. hereby authorize; &c the said Nelson, &eito
receive to his own use the gum or sums mentioned in the
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condition of said mortgage deed, &c.. Provided never-
theless, if the said Porter shall well and truly pay, &e:
to said Nelson the full. amourt of three promissory notes;
&e. then the foregoing deed to be void, &e.
. In witness whereof, &c.
E. PORTER.

Nelson brought an action against Turner as on a mort+
gage, and made his declaration thereon specially as as-
signee, and obtained judgment by agreement of Turneras
on amortgage; but in entering up judgment left a blankin
the conditional judgment for the sum due which was never
filled, but he took out a writ of possession, by virtue of
which he entered upon the land August 4, 1824, and has
remained in possession ever since. And/Turner findingne
sum mentioned in the judgment did not redeem. It was
also inevidence that Nelsonundertook to collect the money
and apply it to the payment of Porter’s debt to him. The
court being of opinion that the deed from Turner to Porter
was not a mortgage, and that Nelson could not be held
for any neglect to take judgment as on a mortgage, un-
less he contracted specially so to do, and the plaintiff
failing to show such special contract, intimated to.the
plaintiff’s counsel that the plaintiff could not maintain the
action. But it was contended that Nelson, having taken
an assignment of the instrument as a mortgage, declared
upon it as such, taken judgment thereon as on.a mert-
gage and entered into possession of the land therein des-
cribed under said judgment was estopped by the deed of
assignment and other proceedings as aforesaid to say it
was not a mortgage. Whereupon the court directed a
nonsuit subject to the opinion of the court upon the case
-aforesaid. S

Bell, for the plaintiff, contended that the conveyance
from Turner to Porter was a mortgage. Itis a mort-
gage in the form of it according to the strictest rules of
conveyancing.  Litt. sec. 332 ; Coke Litt. 205, a. note
96 ;. Shep. Touch. 140 ; 2 Mass. Rep. 493 ; 3 Cranch, 73.
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But-whether it be a' mortgage in fact or not, this de:
fendant is estopped to say it is not a-mortgage. = It has
been-decided in: Carpenterv. Thompson; 3 N.H. Rep.-209
that when a deed refers to a generality, the party may
aver that the matter to which the reference is'made:does
not exists.-But-when- it refers to a precise ‘(hmg a8 ex-
isting at thetime it is an estoppel. ped

If a-case can be found within this rule; it-is-apprehend-
ed:the present case is.one.  The mortgage from Turner
to-Porter is not only referred to as éxisting at the time;
but is ‘made the very subject of the grant itself, in-the
deed of- Porter to Nelson. - But it is said: that the recital
or-reference binds only the grantor and not the grantee
in the deed ; and so the rule seems at least formezrly to
have been understood. This construction however of
the rule is net only opposed directly to’another gener+
al rule on this subject, namely, that every estoppel onght
to be reciprocal, that is, to bind both parties ; and would
make it impossible that'there should be an estoppel by-a
deed poll in direct contradiction to the authority of Lord
Coke ; but is certainly opposed to the reason:of the rule
as:well ‘as to respectable modern authorities on this sub-
ject: +-8:Johns. cases;, 174, Colden v. Cornell:; 5Johns:
Ch. cases, 23 ; 17 Mass. Rep. 365 ;2 Pick: 4?2-9 ;-8 N;;
H: Rep. 209.

~The reagon of the rule applies as 5tronc'iv toa deed 3
poll as to a deed indented, or of two parts. - If the lan-
guage of the grantor only can estopp him, it can make no
difference in the reason-of the thing that the language or
covenants of the grantee on other subjects-are-inserted
inithe same deed. The true reason undoubtedly isthat
what is plainly and distinetly declared by one party and
isreceived. and-acted on by the othm, shall bind both-;
and such is the present case. .

“But- however-this may be, we-say, 1t is..clear that the
detendant has accepted the estate of amortgagee in the
premises by entering and holding as a mortgagee under
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thedeed in question; andis therefore bound by anaceept-
ance of the mortgagee’s estate. Coke Litt. 352-a: ; 2 Pick.

429 517 Johns. Rep. 161, Fitch v Baldwing-16-Mass.

Rep. 357,

The defendent is estopped by matter of record. - He
has taken an assignment of this deed as a mortgage, has
declared upon it as such ; has taken a judgment upon it
as of mortgage and has held the premises by that title for
more-than seven years ; and now comes too late to alter
and change his own title. 1 Phill. Ev. 245; Coke Litt. 352
Com. Dig. “Estoppel” B.; 3 East 346, Outram v. Morewood.

‘The judgment of Nelson against Turner binds Porter
and Porter may therefore take advaﬂtaﬂe of it. Porter
in this case is privy in estate. He is the grantee of Tur-
ner in'the very instrument upon which Nelson obtained
his judgment against Turner. 'That judement ‘conse-
quently binds both, and either may take advantage of it.
Could Porter have redeemed as the grantee of Turner in
cage the judgment had been regular and Torner had per-
mitted the time of redemption to e‘;pu'e without redeem-
ing? Certainly not. : ’

“His not the recovery, but the matter alleged by'the
party-and upon which the recovery proceeds, which ¢re-
ates the estoppel.  So says Lord Ellenborough in ‘Ouiram
v. Morewood. Soin this case. The matter alleged by the
party and upon which the recovery against Turner was
had, was Turner’s deed to Porter. This was alleged to
be'a mortgage by the party and the judgment thereon
confirmed it. -~ Both parties and their privies in estate are
now bound by it and mdy have the advantage thereof. «

Upon this point in the case, the authorities are all in‘ges
cordance; and however-odious estoppels aresometimes
said to be, yet when as in this case they constitue part
of the assurance and title to the land they are founded in
the strongest equity and justice ; and are entitled to the
most favorable consideration. 17 Mass. Rep: 368, Adams
v Barnes.
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o Bacmarpsony C. J. . The plaintiff in this case contends
 that the deed of Turner which was assigned to the de-
fendant was a mortgage, and as this is denied by the de-
fendant, we shall in the first place examine the nature of
that instrument.- - :

It has been said that.it may be laid down as a wenerai
rule and subject to very few exceptions; that wherever

a conveyance or assignment of an estate is originally in-
tended -as a .security for money, whether this: intention

_ appears from the deed itself or by any other instrament;
itis always considered in equity as a mertgage and re-
deemable.  Coke Litt. 205, a. note 96 ; Cases Temp.
- Talbot, 61, Cotterell v. Purchase ; 2 €aine’s: cases, 200y
Cortelyou v. Lansing ; 4 Mass. Rep. 4438, Kelleran v. Brown:
-~When land is put in pledge #pon condition for the pay-
ment of money it is a mortgage. = Litt. sec. 332 ; 2 Cow-
en, 324, Clark v. Henry ; 2 Fonbl, 2561—284 ; Com: Dig.
“Chancery” 4 A 1, 2, & 3 ; Equity cases, ab. 810--320;
2:¥entris; 864, Benham v, Newcomb ; 1 P.. Wills: 281y
Howell v. Price, and. 268, Floyer: v, Lavington ; 3 Mass:

Rep 138, Newhaoll v. Wright ; 2 Mass. Rep. 493, Erskine
o Pownsend.

There are conveyances which would be considered in
arcourt of equity as mortgages, but-which‘eannot under
oup statute be soconsidered in thisstate.  Thus‘in chanx
cery, -a conveyance of land absolute in terms, if intended
as a-security for a debt by the parties is a mortgage,
whether the intention is manifested by a written ‘de-
feasance executed at the time of the conveyanee; or by

parol-declaration, or acts of the parties. 2 Cowen',324,
Clark v. Henry.

But:in this state what is to be con51derec1 as‘a morts
gage, and when land conveyed can be redeemed, de-
pends upon our statute of February 16,1791, which en-
aets“ that-all real estate conveyed or pledged by mort-

gage, or deed of bargain and sale with defeasance, may

be redeemed by the mortgagor or vendor, his heirs; &e:
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on payment of all the sums of money, to secure the pay-
ment of which such mortgage or deed'was made agree-

ably to the tenor and effect of the conditionin such mort-
gage contained, orin such writing of defeasance express-

ed, or on-performance of:the condition on which such

‘veal estate was mortgaged or: eonveyed.” It'has been

decided that there can he no mortgage within the intent
of thiselause  in the statute, unless the condition ‘be in
the deed of conveyance, or in some other instrument un-
der seal, and'taking effect at the time of the conveyance.
1'N. H. Rep. 89, Laund v. Lund. And we are of opinion
that no conveyance can be considered as a mortgage,
within the meaning of the statute, unless the real estate
be put in pledge by it, on,condition for the payment of
money, or the doing of Sefe other act. The statute ex-
tends only .to cases -where lands are “conveyed” by
mortgage;or “pledged” by deed of bargain and sale with
defeasance.

#In this case the deed {rom Turner to Porter does: not,
on the face of it, indicate a mortgage. No mention is
made of “any debt, obligation, or security. The deed
shows nothing more than a conditional sale by-Turner.
When we look further to the deed from Porter to:Turn-
er, thetwo deeds taken together do not indicate a mort-
gage; but-a conditional purchase by Turner. - And the
evidence introduced shows clearly that this was the fact.
TPurner-was the mere agent of Porter to sell the land,
and ‘was to have for his trouble what he could obtain
above $2000. There was no debt due from Turner to
Porter for which the land was putin pledge. -+ Turner
hadundertaken todo no act for the performance of whieh
the land was mortgaged: The particadar mode of con-
veyance which was adopted, was intended to enable
Turner to sell the land as the'agent of Porter; and re-
ceive for his trouble what  he could obtain above a fixed
sum. By the agreement Turner was to be the purchas-
er-inease ‘he could sell; and-in that case ‘aloné. It
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therefore seems to us to be exceedingly clear that the
deed from Turner to Porter was not a mortgage. '8
Mass. Rep: 568 Cro. James; 2815 Yelverton; 206,

But it is further said on the part of the plaintiff; that
the defendant is-estopped by the deed of assignment and
his sabsequent acts; to:say that the deed from Turner to
Porter was not a-mortgage: f #

Upon examining the deed on'which the piam‘uﬁ' rehes
as an estoppel, it appears that a certain farm is granted,
bargained, and sold to Nelson, which is described as*“the
same premises mentioned in the mortgage deed,” and
Nelson+is to-hold iix-as-ample manner as Porter. mlght
hold, by virtue of the mortgage deed aforesaid,” and is
‘authorized to receive to his own use the sum or sums
mentioned in the condition ¢ of said mortgage deed.”
Now it is very obvious that the terms ¢ mortgage deed”
are used in.each of these instances ag merely descriptive
‘of the instrument, and we are clearly of opinion that the
defendant is not estopped by this mistaken'description of
theinstrument ; and the case of Skipworth v. Green, 2 Mod:
Cages; 812 ;-1 Strange; 610,-is strongly in point} which
wag covenant upon an indenture by which the plaintiff
demised to the defendant two meadows, called Laine’s
meadows, and the defendant ecovenanted to. pay.five
pounds for every acre of meadow which he should plough;
and- the breach assigned was in ‘ploughing up- Laine’s
meadow. The defendant pleaded that Laine’s meadow
wasarable. land; and-mnot: meadow, -and ‘tothis the
plaintiff demurred. The court were of opinion that:it
would be carrying the doctrine of estoppels too farto
extend them to - such & ease, and held that the defend-
ant had a nght to try the fact whether it -were meadaw
or nof. : § g T i !
+And we are of -opinion ~that the defendant cammt be
precluded by the acts of his; stated in the case, from say-
ing that the said deed from Tutner to the plaintiff was
not a mortgage. He seems to have acted under a mis-

VoL. I. 18
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apprehension of its nature, but.a mistake of this kind is
no estoppel. If he had contracted specially to procure a
judgment as on. a mortgage, he might have been bound
by the contract. . But no such contract is shown.

As the said deed was not a mortgage, the Judvment
taken had all the effect which a judgment as on a mort-
gage could have had.. A simple demand of the money
and a refusal to pay on the partof Turner would have
extinguished his claim as effectually as a year’s posses-
sion under a judgment as on a mortgage.

Me are therefore of opinion that there must be

Judgment on the nonswit.

The Town of RuMNEY versus The Town of
ELLSWORTH.

Where the selectmen of a-town by indenture bound-out a poor-female child

< as.an-apprentice until-she should arrive at theage of eighteen yearsand:
;. covenanted to pay the person to whom she was thus boand $39, it was

“held that another town in which the child was set!led was not hab]e to
¢ refund the money pa:d under the’ mdenture

AasUMPSIT for the support of certain paupers dlleged
tp have a settlement in the town of Ellsworth.
~.The cause was tried here at November term, 1825, up-
on the general issue and a. verdict returned .for. the
plammﬁ'

colNoP, Rogera and Bell of ccunael Wlﬂl Ellsworth mov-
ed?for a new trial and rested their motion on the follow-
ing facts. . Clarissa Blake an infant under the age of
twenty-one years, one of the paupers mentioned in the
writ of the plaintiff, being in the town of Rumney, was
onthe:22d February, 1823, by indentures made between
the selectmen of Rumney and one John Hall, bound as
an apprentice to the said Hall until she should arrive at




