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Prichard thesettled, bythat a writ review isIt ofis affected
v. -an writ.the same manner as originaldeath a inpartyofAtkinson.

it is notof asopinion,are therefore suggestedWe
a thetitle is under thatthe demandant’s mortgage,that

admittedtenant cannot beof the legallyadministrator
review,theprosecuteto

reviewIVrit abated.of

versus IsaacTilton Parker andJeremiah
another.

toto the court in its discretion aIt is motionwritquash uponcompetent
theservice,defect of or defendantfora to the matter input plead

abatement.
defendants inthere were two one of whomreview,Where was supposed

and inoriginalboth in the writ the writ of review to be an inhabitant
it was heldstate,town in this that a service of theof a writ of review
had in thetheir who cause wasappeared insufficient.upon attorney

of such service both theif at the time defendants wereAnd in fact inhab-
it was heldstate, that affidavits showingof amotheritants that fact,

ofcure the defect service but might;cóuld not furnish a ground for
to the writ of inleave amend review such manner as to make the ser-

good.,vice

Tins was a writ of review tested the 12th April, 1826,*
the defendants inin which review were described as fol-

: “Isaac Parker of Boston inlows the county of Suffolk
of Massachusetts,and commonwealth and Jonas M. Mel-

in ourJaffrey county Cheshire,ville of of merchants and
inlate trade under thepartners name and firm of Isaac

and company.”Parker
.The sheriffs return of the ofservice the wrii was as

:follows
“ Merrimack, 7,ss. 1826. IJuly dayhave this serv-

ed the within on theprecept within named defendants
by this in thereading precept presence and ofhearing
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TiltonParker Noyes, attorney, to atEsquire, appeartheir the
v.within withinmentioned court at the mentioned time and Parker et a.

for the mentioned.purpose within
C.,S. D. Sherif.

hTe defendants moved the court to dismiss the action
for defect of service theof writ of review.

Atkinson, thefor bytoplaintiff, proveoffered affidavit
that, at the time of the sérvice hadMelville removed horn

toJaffrey Boston in Massachusetts.
Mason and Nesmith, for the defendants.
Richardson, C. J. We attentivelyhave considered

motion,the ease,which has and shallmade thisbeen in
now toproceed express opinionthe we have formed.

It is clearvery that these defendants cannot heldbe
against their will to writ, legalanswer to unless athis
service has been made upon both, aor sufficient reason
shown thein return,officer’s a has notsuch servicewhy
been 5made. Mass. 193, Bruen.Rep. v.Tappan

And we entertain no doubt that it is to-thecompetent
court in its discretion to the writquash on motion for de­
fect service,of the toputor to defendants theplead mat­
ter in abatement. 5 Mass. Bullard v. TheRep. 100, Nantucket
Ba­ ;nk­ 10 343, v.Rep. ;Mass. 8Bateman­Tingley

423,Mass. Rep. ; 223,v. 3 ditto AndrewsHagger v.Call
Bosworth; 5 Mass. 100.Rep.­

defendant, Parker,The is stated in the writ of review
to Massachusetts,be of Boston iii itand is provided by

where,14,9,the statute February 1791,of sec. “that
any party shall he desirous anyof andreviewing action
the other shallparty not he an inhabitant of this state,
the writ may be served upon the or whoagent attorney,

writ,indorsed the iforiginal partysuch absent was orig-
inally plaintiff; or in case such wasparty originally de-
fendant then on the attorney who for saidappeared de-

trial,fendant at the &c. shallor a the re-copycause of
view to be served on the of theadverse outparty, though
state and 103affidavit thereof 1 N. H. Lawsmade.”
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Tilton writ soofthat a theapparent servicelegalthereforeIt is
t>,

bystatute is returnedParker under thisas respectsfaretParker
the officer.

of re-in the writdefendant, Melville, is statedtheBut
this; supposalifin this state andJaffreyto be ofview

has nomentionedtrue, the statute aboveof the writ be
torespectthe is withcase,to his and serviceapplication

have beenwrit shoulddefective. Thehim altogether
of it should haveaserved him orupon copypersonally,
And we are clear-of abode.been at his usual placeleft

returnin the writ or in theof that no defectly opinion,
affidavit, beMelville must thereforecan be supplied by

If he had inJaffrey.inhabitant ofnow as anconsidered
made, thewasthe servicefact to Boston beforeremoved

himand have describedwrit have been alteredshould
and theBoston,of serviceas of but thenJaffrey,late

returned, that have been suf-'in caseis now wouldwhich
is clear-the serviceficient. But as the writ now stands

defective.ly
cured an amend-byThis defect however be nowmay

respect,ment of the writ in this and the case of Hearsay
95,v. 9 Mass. is in anRep. principle authorityBradbury,

anthat leave to make such amendment withmayshowing
But ifbe the make thispropriety plaintiffgranted.

it terms that he the costsuponamendment must be pay
tolibertyof the last the defendants be attwo terms and

writ, choose,in of if that Mel-plead theyabatement the
an inhab-at of the of the writville was the time service

itant of this state.
Writ quashed.


