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Edgerly BenjaminversusDavid Emerson.

groundÁ new of action cannot be introduced into a bycause way of
amendment, ;upon maya review but matters of form be amended.

Assumpsit, The cause had been tried atwice aad
inrendered favor of the plaintiff ajudgment upon review.

afterwards, aAnd trialnew was upon thegranted peti-
defendant,oftion the and the cause beforeagain brought

the court at the last term. AndFebruary now the de-
fendant moved for set-off,leave to file a and lie relied

16,the ofupon statute Dec. 1824, 2,sec. as giving the
court toauthority ;order the amendment and also on
the practice court,of the and cited the case of Bickford
v, Daniels,2 N. H. 71.Rep.

On of the plaintiff it was thatbehalf there wasurged
no practice of the court which would warrant such an

A action,amendment. set-off is in the ofnature a cross
it'and neverhas been held athat new cause of action

could he theinto suit anbrought by amendment, when
the were before theproceedings court upon review.
Amendments have been apermitted ;upon review but

have been inthey only relation to the form of the pro-
andceedings, never to the of theground action.change

A new cause of action cannot suit,be introduced into the
amendment, at of theanyby stage proceedings.

16,of 1824,The statute December which enacts “that
review,ofanyin action in any court inpending this

state, the thereof shall havejustices to orderpower any
writ, record, oramendment of the original proceedings

thereof,” &c. to this Ifany partin cannot case.apply
it were to in themerely authorize amendmentsintended

of itform the no than the for-fartherproceedings, goes
and if itmer not embrace this case. Andpractice, does

were af-substantiallyintended to introduce a new rule
tofecting causes,merits of it cannot be construedthe



STRAFFORD,

of its be-time passage,at thecauses existingtoapply
a re-it must be deemedto causessuchin relationcause
Thisto constitution.law, contrary theandtrospective

made.statute wasthatwhenwas pendingaction
cannotthat the set-offWe of opinioncourt. aretheBy

of a crossis in the natureAreceived. set-offnowbe
introducedaction cannot beaction, a ofand new ground

Our onlya extendspracticereview.uponainto cause
andof theof the forms proceedings,to amendmentthe

aaction,of in suchof the groundto thenever changing
case.

relies,thestatute,And if the whichupon defendant
amendment,such an wecan, case,in authorizeany

itcannot do it in an action when wasthink it pending
acause,in a retro-is,it relation to suchbecausepassed,

a rule of decision for thelaw newintroducingspective
cause, and within the pro-ofdetermination an existing

3Winnick,v.Woart N. H.of the constitution.hibition
473.Rep.

overruled.is thereforeThe motion
;had and andmoneya count for receivedwasThere

filed a before the formerspecificationhadplaintiffthe
he should offer evidencestated thatin which hetrials

a cer-receivedcount, that the defendantthatupon
inwhich issuedan executionmoney uponsum oftain

aa onperson, judg-thirdof the plaintiff, againstfavor
1819.in the The movedyear plaintiffrecoveredment

1819,outbyamend the specification strikingfor toleave
that on the former1809. was admittedItand inserting

1809,in was offered in evi-a renderedjudgmenttrials
this the specification.of ofpartdence in support

of this amendment.Our admitspracticethe court.By
thethe real ofsubstantially groundchangeIt does not

of theaction, a in formcorrects mistake themerelybut
proceedings.


