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Waldronit fees ofpenal anyto take for thoseany servi­greater
IKButces than the statute allows. the of feestaking for Tuttle.

is not And it hasprohibited.other services been repeat­
decided, that for notservices mentioned inedly the stat­

ute, ah demand andmayofficer receive alegally reason­
1 N. H. 23,compensation. Rep.able Eastman v. Coos

.­ m­; 2 238,Bank­ N. H. Walkerv.Rep. Ha­
allowance for suchAn services is often made thisby

Thuscourt. the sheriff' is allowed for the ofexpense
and intoprisoners tried,courtremoving bringing to be

awhen we sit in where isplace there no So he isgaol.
for convicts toallowed the state’s prison, insending and

cases, where no fees aremanymther prescribed by statute.
And the law is the same in this inrespect Massachu­

setts in other 4places.and Rep. 411,Mass. Boswellv.
; 227,1 ditto ;Commonwealthv. 15 525,Shed­Dingley­ ditto

; ;v. 7 33­ 10Runnells Fletcher­ ditto 210,ditto v.Dunlap171,; Woods;1 v. 410,Curtis­ Pick. Shattuck 17 Rep.Mass.
; ;Lincoln v. Shaw­ 2 B. A. 567­ 12 ;& 9Johns. 298­ ditto

; 2 421.328­ 407 andCowen
We of thatopinionare therefore the in thisjudgment

case must be reversed and that the cause stand for trial
court.of thisat the bar

George Hull.Frost versusJohn

town,in beany cannotlargo highwaystheunlawfully uponatSwine
Sabbath, hogreeveand a who sieze*on theimpoundedandseizedlegally
trespasser.day isswine on that aimpoundsand

the defendantaction of trespass againstanwasThis
of theten swineown useto hisand convertingtakingfor

plaintiff.
atissuethehere upon generalwas triedThe cause

thatin evidenceterm, 1827, when itFebruary appeared
atwere goingin declarationthethe mentionedswine
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1824,that withMay day Sunday,on Ihe 30th beinerlarge
theof the sameplaintiff,and assentknowledge beingthe

; that the defendant anoryoked, ringed beingneither
and thequalified in town ofappointedlegallyhogreeve

onDurham, said swine so atseized the thebeing large
and them.day impoundedsaid

consent, to theby opiniontaken subjectA verdict was
whether the defendantquestioncourt theupontheof

a onthe oflawfully powerscould exercise thehogreeve
day.Sabbath

Mason,for the plaintiff.andMitchell
for the defendant.and Woodbury,Richardson

that thefor defendant contended seizuretheWoodbury
swine on the Sabbath was not il-of theand impounding

at common Before the canonIt not so law.waslegal.
517, andboth civil criminalyearof the church in the

tried, on the sab-issue, and the cause beprocess might
time after-Swan v. Broome. Some1598,Burr.bath.

diesnonin Juridicus,Englandthe sabbath becamewards
of Charles II.; untiltrials and but the reignfor returns

done,actserved, and ministerialanybeprocess might
;; Burr. 1601day. 66,9 Coke caseon that McKally’s

James, 496.Cro.
II.29 Car.statute of the the ofprohibitsThe service

all criminal con-butprocess, excepts proceedingscivil
So is the inpublic peace.nected with the statute New

; ;179 20in 12 dittoYork and Massachusetts. Johns. 140
; 324,155 13 Piercev. Mwood.3 East. Mass. Rep.

;asOur statute to civil or criminalsays processnothing
“ to do or exercisemerely prohibits any personbut any

business,labour or of theirwork secular calling, works
of necessity excepted.”and mercy

“ labour,If the terms business or work of their secular
were to actsintended embrace such ascalling” only could

benot on thedone at commonlawfully sabbath law or
under the before of Car.statutes the statute II—English
then this seizure and a mere ministe-impounding, being
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F«stthey wereBut if intendedact,rial were clearly legal.
which notdescription, areeveryto Hu'j¡embrace other acts of

~be to what ex-it must seenthenwithin the exception,
tent the exception goes.

thanmoremeans nothing ordinaryThe term “secular”
; Bl.it is said in 4 Com.or in statutes forotherworldly,

43, is the statute ofprohibitedsecular business bythat
asCar. II. is then asprohibitionThe mere broad there

isit here.
“ and mercy”The ofexception necessityworks of

does ornecessity,not mean works of mereonly physical
done,; usuallyof but and un-technically, mercy works

done,der onfit to be themorallyall the circumstances
76, Knox; 136 Commonwealthv.Rep.sabbath. Mass.

States bemayditto 324. mail of the United legal-The
may bely performed,funeral ritestransported, marriages

in criminalsolemnized, mayand casesmay processbe
sabbath, because these are worksexecuted, ofbe on the

within the mean-fit done the sabbathnecessity to be on
of theing exception.

atswine fromprohibitswhich beingOur statute large
madewas to the safe-publicandunyoked unrung guard

and is empower-public police, general,enforce thety and
at allthemto sieze and timesimpounding hogreeves

The of the statuteobjectowner unknown.when the is
of individualsthe property lying contigu-was to secure

and the individualsfrom depredation,toous highways
animals in this condition.byfrom disturbancethemselves

of andallsecurityis theand forThe seizure impounding
aas muchindividual, and is matterany particularofnot

as ar-the sabbathutilityand on theof concernpublic
rest of a criminal.

acts, if the sabbathuponof doneAll cases whichthe
privatevoid, are those of a merehave held to bebeen

individualor forof wrongs,redress privatenature—for
324, and there13 Rep.the case Mass.Suchprofit. is

warrantthe withoutauthorityhad expresslytythingman
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Frost was an useless work.arrest, and the warrantto themake
■. bedefendant cannot jus-of thisif the proceedingBatHull.

of cattleawe contend that distresson this ground,tified
in theat high-feasant or of swine largedamageor swine

proceed-to of civilexceptionis an the prohibitionway
a preventa-the issabbath,on the because distressings

It isproperty.imminent tomeasure under dangertive
from of the clerkthe officelike a writ which issuesnot

anto be andopenand hisrequiresthe officeof court
an ox fallIt is in ifscriptureit. saidto executeofficer

sabbath.taken out on themaya bepit lawfullyheinto
orand of cornprotectionthe rescue grassanalogyBy

on the sabbath would seem bedestruction totoexposed
justifiable.

toin Durham theHere the property contigufmsall
thebybecame on the sabbathexposedpublic highway

in his atof swineplaintiff largeact the turningwrongful
andand the seizure were safeday, impoundingon that

to in-measures the threatenedguardproper againstand
with decency,was conducted andproceedingThejury.

not in a case swine accidentallywhere wereadopted,was
of owner,the the but whereknowledgewithoutat large

atthem toowner turned he islarge enjoy what saidthe
“ holiday.”called the hog’shaveto

thatnot follow because an actIt does is it isillegal,
There are many acts,void. whichtherefore although not

1 N.lawful, valid. II.yet 266,are v.Rep. ;Jones Gibson
202, v. Wilson.2 Johnsonditto

itveryOn this has beensubject, holden athat con-
on is valid. 10 ;made the sabbathtract Mass. 312 1Rep.

76, note. And such is the everyCowen law where except
Connecticut.in
The ofopinion the court was delivered Richabd­by

son, C. J.
The question is,tobe decided whether the circum­

case,stance in this the seizurethat was upon the sab­
bath, has a ?the defendant trespassermade1
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We whether theshall in the first consider seiz-place
depends uponure This the stat-on that wasday legal.

“ an24, 1799, act for theute of entitledDecember better
“Lord’s &e.day,”the which enactsobservation of that

artificer, ortradesman, any person whatsoever,no other
labor,anyshall business ordo or exercise work of their

works of andnecessity mercysecular ex-onlycallings,
use orany recreation,nor oncepted, game, play, the

week,ofdayfirst the called thecommonly Lord’s orday,
thereof, uponany part pain that offend-every person so

ashalling forfeit sum not six lessdollarsexceeding nor.
than one.”

“The act of 12provincial the William III. thatenacted
no tradesman, whatsoever,artificer, or shallpersonother
upon the labour,land or busi-water do or exercise any
ness, or work of Lord’stheir on theordinary calling”
day. This aseems to have of thecopy Englishbeen
statute of II.the 29 Car. it has decidedwhich beenupon
that a sale of made on which is not madeSunday,goods
in the exercise of the of the vendor isordinary calling
not 1 131,Taunt.illegal. v.Drury Defontaine.

It will be perceived, presentthat our thestatute omits
“ “word and secular,”substitutes the soordinary,” word

that work,any labour, or business to secularrelating
concerns, ofworks andnecessity mercy seemexcepted,
to be within the prohibitions of the statute. And it is

thebelieved that statute has been so understood always
incommunitytheby andgeneral, we cannot doubt that

this was the intention of the We arelegislature. inclin-
ed ifto think ourthat hadforefathers thatsupposed the

“word in the ofordinary” statute 29 II.Car. had the
force and effect which it has been decided in England to
have, they would not have itcopied into our provincial
act.

But the swine,that seizure of found at viola-inlarge
tion of law, aby hogreeve, is work businessor belonging

a secular statute, isto thewithin ofcalling meaning the
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Frost Anda doubt. we think equal-admit ittoquite too clear

ofclear, necessityit not a or Wemercy.is workthatlyHull. ' intherefore, no pronouncinghesitation the seiz-have,
illegal.ure

enquireto whether such seizureonlyIt illegalremains
defendant amade the trespasser.hasthe swineof

1 aMiller, Cowen, 75,v. it was held thatIn Delamater
void.Sundayon wasmadedemand

Atwood, 324,13 Mass. it was decidedRep.In Piercev.
dayon the Lord’s andillegal,an made wasthat arrest

ait trespasser.officermakingthe
265,1 D. & E. one hadIn v. who beenThe King Myers,

Sunday was out ofuponarrested dischargedillegally
custody.

aB. held thatRidler, 406,5 & C. wasIn Fennellv. it
a con-maintain an action uponnothorse dealer could

a himbyand of horse madewarrantytract for the sale
on Sunday.

act can bethat no judicialsettleditAnd has beenlong
; 91595, Swann v. Broome­3 Burr.Sunday.done oh

; 496.Cro. Jac.; 1 526­Coke 66­ Bl. Rep.
seizure,ofthat the actAnd we ofclearly opinionare

law, mustdefendantof thecase,in a violationthis being
isthe plaintiffand thatbe a trespasser,considered as

entitled to judgment.

Murphy.Mc­Town of Dover versus JamesThe

individual, property, butpersonal whoAn who a somehas small farm and
him, not of sufficientowing to isfamilyhas a heand owes more than has

relief,standing in need oftoability maintain his whenpoor relations
family, yields sufficientunless his andof himselfproperty, with the labor
debts, support suchandincome to ofinterestmaintain his thefamily, pay

relations.

Assumpsit McMurphv,Johntofor furnishedsupplies
of relief.needinstandingthe father,defendant’s a pauper


