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FOR
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A. D. 1827.

TimothyversusAbner Gould Gould and an­
other.

joint against persons,When there is a execution two one ofand them b
creditor,voluntarilyand then dischargedtaken in execution theby this

of the debt respectin law a release with tois both.

This action of trespasswas an for andbreaking enter-
the house andplaintiff’s anding taking carrying away

of the plaintiff.divers goods
The severalpleaded pleas,defendants and oth-among

ers, bar,in at the court insuperiorthat this county, April
term, 1823, the said GouldTimothy recovered judgment

Gould, J. W.Abnerthe said andagainst Smith others for
the sum of and $58,68 suit,debt costs$15, of and sued
out thereon and deliveredexecution tothe same Joseph
Alcock sheriff,other(the defendant,) deputy bya virtue

execution,of which the said Alcockand the said Timothy
did house,enter the the outer door thereof being open,
and took the goods.

To this theplea the break-plaintiff replied that before
ing aforesaid,and thethe arrestedentering Alcocksaid
body W. Smith,of the J.said of namedthe debtorsone
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him in custodydetainedkeptand andexecutionsaidin
and enteringsaid breakingtheand beforeafterwardsand

re-Timothy,the saidofwith the consentvoluntarilydid
andfrom said arrestsaid Smiththeand dischargelease

large.athim to gopermit
traversed the arrestrejoindertheirindefendantsThe

joined.issue wasSmith, whichuponof
term, and1827,at thetried here AprilwasThe cause

favor of the plaintiff,said issue inthefoundhavingjury
thedefendants, that issueobjectedof theBrown, on behalf

issue, thebecause release of Smithimmaterialanwas
him,a of but notdischargeto technical ofamountedonly

debtors, an actualwithout satisfaction of theotherthe
judgment.

if court should be opinionthe ofthatAnd it was agreed
thethis verdict shouldpoint,on bedefendantswith the

ifhad, but the court should benew trial ofandset aside
to be entered forthe plaintiff, judgmentwith theopinion

plaintiff.
Steele,D. thefor plaintiff.

isRichardson, C. J. The which raised inquestion
ais, whether, there isthis case when executionjoint

in andtwo and is executionagainst voluntarilyone taken
the is to be as acreditor, it taken satisfac-discharged by

tion of ?the debt with to the otherrespect debtor
There are cases in be dis­joint maywhich one debtor

without thecharged other. Several cases ofdischarging
this in Townsend v. N. H.Riddle,are cited 2 ­description

449. uponRut it be found examination thatRep. will in
all the was operationthose cases effected by ofdischarge
law without the andconsent without art on theany part
of the creditor. thatAnd circumstance alldistinguishes
those cases from the case which now before us.is

If a creditor assent inthat his debtor who is execution
be he arrested,cannotdischarged, be but theagain debt
is 14discharged. 443,Mass. Little v. N.Rep. Bank;P.
1 B. & P. 242, ;Da Costa v. 420,Davis­ 1 D. & E. Tanner v.
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; 2482,4 Burr.1 D. E. 557, Vig­& v. Withy­Hague; Jaques
;; East,3 258­ 1 290.68, Johns.h;ersv. Aldric­ note­Yelv.

assent, debtors,that one of twoAnd if jointa creditor
it is a ofexecution,who in be satisfactiondischarged,is

525,to the other debtor. 6 D. E.the debt with &respect
Clark v. Clement.

This;■■■necessary consequence of the assent’s oper-
of debt withas a release the to the debtorrespectating

ifFor thefrom the debtexecution. shoulddischarged
be withheld to discharged respectalso to oth-not be the

be tocompelled it,debtor, payhe andmighter might
for contribution to theresort debtor who hadthen legally

thefrom execution and thusbeen defeat thedischarged
the discharge.ofeffectlegal

the verdict.onJudgment

Roby versusEleazer Joshua Marsh.

plaintiff appeals judgmenta from a of the court of common pleasWhen in
$50,andaction recovers in this less than hepersonala court is entitled

below,to the costs of the court theand defendant to the coats of the
appeal,

Tins ivas an action on atthe case commenced the
of common pleas,court verdict bywhere a was taken

defendant,of the for the andpartiesconsent judgment
in his favor for costs. From thatrendered $15,55 judg-

and at this term here theplaintiff appealed, ju-ment the
a in of the and assessedplaintiffreturned verdict favorry

the at the sum of dollars.thirtydamages
leaA-eto enterAtherton, defendant,the moved for judg-for

the of the amount-appeal,ment for defendant for the cost
$57,55 in the court below.to and also for his costsing

that the de-Parker,U. for the contendedplaintiff,J.
andappeal,to of thewas entitled the costsonlyfendant

court,be-in theentitled his coststhe was tothat plaintiff
amounting-to $17,25,Ioav


