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Fisher a re­to accommodatehave been well situatedago might
v. situatedinconvenientlymostnow besociety, mayligiousGlover et

indeed, if abe singularit wouldAndfor that purpose.
in a mostplacehouseitsnotsociety place meetingcould
whole, becauseof thefor the accommodationconvenient

to individuals.in had beenitpews granted
theirin this to remove meet-caseof the townThe right

17unquestionable. Mass.house, opinionis ourining
1Baker; 102, Danielv. Wood.Pick.435, v.Rep. Gay

be aside and theset plain-The thereforeverdict must
tiff be nonsuit.

Ashley John Elliot.Hamilton versus

the title to theWhere tenant disclaimed all demand-in a writ of hasentry
assignees will be afterwardspremises, subsequentboth he and evered his

assigneeshis subsequentthe andup againstto set demandantestopped
land, had at the theany mayto the have time ofclaim the tenantwhich

disclaimer.
agreeement, to thesubsequently bythe disclaimer demand-And an made

ant, land,to purchase rightall the of the in the will not thetenant set
large.estoppel at

This was a writ the demandantentry,of in which
Keene,counted his own seizin of a of land inupon tract

aand cause wasupon bydisseizin the tenant. The sub-
to the of themitted decision court facts.upon followingthe

Bemiss, senior, of aBenjamin seized parcel ofbeing
of island, part,which the demanded premises on the

1810,January,10th same toconveyed the Abel Blake in
and infee mortgage.

1812, Bemiss,On 30th July,the senior,the con-said
the landveyed same to andSamuel Hamilton Benjamin

Bemiss, junior, to the withsubject said war-mortgage
ranty.

On 1813,the 3d John and AaronSeptember, Elliot
Appleton, ancommenced action against Benjaminhaving
Bemiss, attached,sen. tocaused the said tract of land be
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Hamiltonand 52,recoverd ahaving for on the 26thjudgment $42
October, 1813, Elliot,caused execution to be ontheir extended
part of said tract A on the which wasplan, ap-marked

“40praised at anexclusive of incumbrance of $423,”$49
“and the extent was made to said incumbrance.”subject

On 1813,the 25th November, the said Elliot and Ap-
pleton another suithaving commenced against Benjamin
Bemiss, senior, caused residue of said landthe mortgag-
ed to attached,Blake as aforesaid andto be ob-having

November,tained an execution extended the same on22d
1814, of said landupon another the asparcel mortgaged
aforesaid, marked B on the plan.

October,In 1814, enteredElliot and theAppleton upon
land whichupon their executions had beensaid extend-
ed, haveand ever since held the same.

1815, Elliot andJanuary, AppletonOn 4th topaidthe
due on said and took an as-amountBlake the mortgage,

signment from Blakeof it deed to them.by
February, 1815,of S. Hamilton and B.On the 27th

demanded of and in aBemiss, Elliot writjun. Appleton,
lot, term, 1815,whole and at theof the Octoberentry,

oftenants in said writ of as all the land westentry, to
had beenthe whichtwo their executionsparcels, upon

disclaimer,aB,extended on the A and filedplanmarked
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Hamilton generalthethey pleadedpaveéissaid twoto theand as
v. C plan,marked on theisdisclaimedThe landissue.Elliot.

The said gen-in this suit.landis theand demanded
the tenants.and forfoundwas triedissueeral

convey-October, 1815,the 13th HamiltonSamuelOn
andSilas Balltohalf of the wholehis undivided tracted

demandant.the
1815, the trial of theOctober, and beforeOn the 25th

Be-B.S. andHamiltonbetweenissue abovementioned
an wasmiss, and Elliot and Appleton, agreementjun.

:—as followsmade
“ 1815,October, bythis 25thThis madeagreement,

John and Aaron &c. of theAppleton,and between Elliot
Ball,and Silas Hamilton andAshley Benjaminfirst part,

witnesseth, that the saidBemiss, of the secondjun. part,
consideration,Aaron, herebyJohn and in &c. do agree

and Benja-sell convey Silas,'Ashley,to and to the said
min, whichall andthe title and interest claimright,&c.

have, equity,said. John and in law andthe Aaron both
to the the whole mortgag-tractfollowing premises, (here

ased to Blake isaforesaid &c.”described,)
thereof, Silas,in the Ashley,“And consideration said

do said John and AaronBenjamin,and covenant with
them, 91.”&c-to pay $494

This instrument was executed Elliot and Appleton,by
by Ashleyand Hamilton.
1825, Bemiss,In Silas Ball and Benjamin jun. convey-

demandant,all to the tenant,ed their interest and the
of andElliot, all the Elliot Appleton.has right

tenant,the contended thatfor disclaim-theWoodbury,
was, circumstances,andby Elliot under theAppletoner

land asno held the assign-because thenestoppel, they
the must beof and the consid-ees mortgagee, mortgagor

;229 15of the 13ered as owner estate. Mass. Rep.the
; ; 89.ditto, 280 17 299 1ditto, Pick.

It himis as to in betweenonly the contestsmortgagee
and the as to the mortga-the thatmortgagor mortgage
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Hamiltonis notgor owner to all In the easepurposes. in which
4?. .this filed,disclaimer the real contestwas was between Elliot.

third and as to another ofpersons, piece land.
The is considered as a N.freeholder. H.2mortgagor

401, Sutton.Rep. New-Londonv.
droit ;who holds land in aiderHe cannot disclaim as a

person seized in ofright his wife or of the church. Com.
“ “Disclaimer” F.and Droit”Dig.

the title of andHere ElliotAppleton was asmerely
;for not asecurity the debt and vested interest till a

foreclosure. A disclaimer cannot aaffect title perfected
1 Cowen,foreclosure. 613.byafterwards

If tenant disclaims upona record to hold land of his
lordlord, thereuponthe have a ofmay writ for re-right

of the land. But if the lordcovery accept his rent from
disclaimer,the it shall athe tenant after be bar ato writ

“the disclaimer. Com.uponof F.Droit”right Dig.
demandant to atheHere take deedagreed from the

of the demanded premisestenant after disclaimer,the
ais act than rent.which Thisstronger accepting agree-

admits the title ofeffectuallyment the after thetenant
disclaimer, anyand sets supposed estoppel entirely at

363,3 BennetJohns. v. Irvin.large.
Parker, for the demandant. TheJ. demandant has an

title to the thepremises, unless tenant canundisputed
the to Blake.hold under Inmortgage of thesupport

isit contended—-action
1st, That the to Blake ismortgage Ap-discharged.

and Elliot levied on a part of thepleton land contained
in subjectthat to the wholemortgage, incumbrance ex-

time,at the Theyisting thereby assumed the$423.
debt, became bound to it, asanddischarge respects oth-
er otherpersons, holding parcels the theunder title of

a payment by them amortgagor, operated as discharge.
In levytheir tookthey land to pay andthe mortgage,
they onstand samethe theyasground they would, had
purchased Bemiss,of jun. a morl-portion of the premises

voi,. i. 24
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Hamilton ofundertaken, of the considerationand a^aged, partas
Noto and thepay mortgage.the purchase, dischargeElliot._ - astherefore, benefit,to theircould enureassignment,

so far as be neces-mightexcept, perhaps,assigment,an
“ Aof title under thefor theirprotection levy.thesary

inin effect a of itdischargeisof the mortgagepurchase
7 Rep.under the Johns.of the title mortgagor.”favor
inthe tenant278, possessionCollinsv. WhereTarry.

ofequity redemp-of a of thepurchasevirtuebyenters
thebuysand thenfrom the mortgagor, mortgage,tion

thishimself,to extinguishesassignmentand takes an
;v.483,1 CheevcrRep.Cowen’s Coatesthe mortgage.

300, Eaton v.II. George.2 N. Rep.
had, of the received aby part land,A. and E. consid-

asthe and to them iteration for discharging mortgage,
458,2 N. H. Wattsv.Rep.no incumbrance.became

tocourse it not them asOf could be assignedWilman.
also,land. 15 Mass.an the Videuponchargeexisting
227,278, ;v. 13 Bolton v.Rep.Snow Stevens Mass.Rep.

Smith375, v.; 15 Page.Johns. Rep.Ballard
totake an asassignment, operateE. couldA. andIf

land,hold the receive thethereby mightandsuch, they
twice, once in the levy,the andof mortgageamount

If couldtheythe hold the re-mortgage.underagain
of theby theythe land virtue mortgage,of mightmainder

But this theythe notes. could notwell collectequally
in Eaton v. that when mort-Georgeis theIt settleddo.

ofall his interest to the the mort-granteegagee assigns
onthe the notescannot sue mortgagorthe granteegagor,

no; and it can make differencetheby mortgagesecured
half the orequity,has grantedwhether the mortgagor

the incumbrance.to removewhole, if his wasthe grantee
of andAppletonfor thewould doubtless be interestIt

but theas an assignment,operatethis shouldElliot that
A. E.of and them-intentpartiesintent of thereal —the

andshould paythat theytheyselves when levied—was
paidhavingthen existing mortgagethedischarge —and
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Hamiltontheit, the anddischarged,would be remaindermortgage
the the incumbrance. couldTheyof land freed from not Elliot.

3 54,Pick. SomesRep.be of that mortgage.assignees
475, Gibsonv. Crehore.; ditto,v. Skinner

note,of the and the ofthen, changeDid, givingthe
?Bemiss,Hamilton and affect it Didbya mortgage,new

A.any E.,duties or liabilities of andof thethis discharge
thiscould take an oftheythat assignment mortgage,so

?of the land under ithold the remainderand
that the debt for whichIt be recollected this newwill

was of theand were partnote mortgage given, original
the former Theby securitydebt secured mortgage. only

a bynew note Hamilton andgiven,beingchanged,was
Butunpaid.remained this ofBemiss, for what change

ornot affect the theirwould mortgage, liabilitynotethe
525,N. Rep.2 H. Elliot v.it. ASleeper,dischargeto
but absoluteby paymentnot be dischargedwillmortgage

242,9 Davis v. ;Mass. Rep.due.money Maynardtheof
; ditto, 134,11v. Perkinsditto, 63, v-Prouty7 Cary

Pitts.
shall not availredemptionofequitytheofAssignees

a third persona asabyof payment dischargethemselves
173,9 Mass. HowardRep. v.the mortgage. Jlgry.of

they shallreasoning,of not asaya thatparityAnd by
thesecurity discharged theythe debt wereofchange

a newand constituted distinctmortgage,to pay,bound
it,former, purchasethat can andtheyso holdfrom the

land under it.all the
bethe new note would as un-to collectTo themallow

an actionthem to sustain on the other.to permitasjust
permitto to hold the re-equally unjustbeIt would

necessarilyland. obtainThey byof themainder $157
debt, of the security.of the and changereductionthe

H.bynewthe of the mortgageNeither does giving
debtcase, remain-B. the because the originaland affect

discharge,towere boundtheyinsubstance —that debted
2theincident to debt. Burr.merelyand the ismortgage

323,Moiolin; Jackson19 Johns.978, Rep.Martin v.Rep.
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Hamilton ;; 2 Cowen.538,v. Curtis 11 v.Johns. MessweanRunyan
v.590, Green195, Wilsonv. 1 Johns.Troup; Rep. 580—Elliot.

; 7, v.;5 Ch. Johns.//rtrí Johns. 570 18 JacksonRep.
; 42Cowen, 4 Johns.; 122,1 v. StackhouseDavis Jackson

v.424, Leonard;v. Willard 4—43, Rep.Jackson Conn.
; Greenl.Bosworth; v. Patten 2520,2 Pick. Rep. Peabody

334, Fosev.Rep. Handy.326—
alive, considerincumbrance orwill anChancery keep

ofed, justice,as best serve themay purposesit extinguish
Rep.6 Ch.intent of the Johns.parties.and the just

at law.is sound doctrine393. And this believewe
up titlein this case to set2d, The is estoppedtenant
The as-under thedemanded premises mortgage.to the

4,E. JanuaryA. and was madefrom Blake tosignment
Ifavor ol lam-this, in an action in1815. toSubsequent

the wholeBemiss, them, premises,and forilton against
n<>v-de-title or claim to theany parceldisclaimedthey

-a anrecord, operatesis of andThismanded. matter
;1A. Stearns on BealCom. Estoppelestoppel. Dig.

;443,13 Prescottv. Hutchinson;225 Mass.Actions, Rep.
; 13 Mon-123, Beecher’s case Mass. Rep.8 402..Rep.Co.

; 625,4 Mass. Hunt v.v. Smith Whitney.tague
to thattenant’s counsel seem concede the recordThe

him, theybut toatternp avoid itsestop operationmust
the instrument of 1815. n-25,October anupby setting

the demandant. If this instrument hadestoppel against
effect,it could not have this for,perfected,been

1st, It contains no acknowledgment, express, or im-
title in A. andanyof E. They were toplied, give mere-

alla of thequitclaim had.ly right they wereThey not
land,conveyto the and a quitclaimmere of andright

title does not furnish matter of 3 John*estoppel. Rep.
366, v. Irvin.Bennett An willestoppel operate upon a
title subsequently acquired theby but ifgrantor, the

in a quitclaim deedgrantor afterwards acquire the title
th;.land,to the is nothe estopped from r isetting up itle.

1 Cowen’s Rep. 617, Hubble;v.Jackson Coke Litt.613—
; 194,sec. 446—265 a. Johns. M'Crakin v. Wrigh'
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HamiltonaIf deed would not the aestop fortiori, thegrantor,
v.

grantee bycould it- Anot be estopped withconveyance Elliot.
anwarranty operates as forestoppel, circuityavoiding

Pick,of action. The an essentialwarranty is feature. 3
Rep. 61. But isquitclaim merely equivalent to release.
3 ; A.Greenl. 445 Release 1.Com. Dig. And agreeing
to is anquitclaimtake a far from admission that the gran-
tor has title. It is not inconsistent with title in the

Com. E. 3.grantee. If aDig. Estoppel man purchase
a. for land,charter to alienlicense his he may afterwards

Ibid,thetraverse tenure of the king. vide also E. 4.
ifEven the deed had executed,been there would be

only quitclaimno not because doesestoppel, not neces-
title, butsarily import any because in agrantee deed

;not Com. A. 2poll estopped.is EstoppelDig. Coke Litt.
;47, b.; 53 ;Touch. Bar.Shep. Leases,Abr. o. 3 Conn.

42, ;Mewinv. 16 356,Mass. SomesRep. Camp v. Skinner.
theportionTo the of land mentioned ingreater the

title,A. and E. a disputedhad then inagreement contro-
towhich was be the ofversy, object quitclaim.the It

this that the passedwas for verdict forportion them,
nowbut demanded hadpremises they whollytbe dis-

suit.veryin that These premisesclaimed tohappened
in not A.included tbe because and E.be thenagreement,

them,title to butany theybecause werepretended par-
the lot.cel of

2d, The is of a thanrecord nature thehigher instru-
and thement, estoppel of the former is not to be control-

inled or matterby writing pais.
There are three kinds of record,estoppels by writing,—

and Litt. a. a352,in Coke And as record is bet­pais.
a deed, 482,evidence than 2 N. H.ter evidence ofRep.

nature, E.,ihe Com. Record suchDig.highest importing
as averment,and toverity,incontrolable credit admit no

plea, proof 260,or the thea.,to Coke Litt. socontrary,
record,of furnished aby possessevidence mustestoppel

bya not controlable ofby any estoppelforce evidence
na­due. The must theby record be ofestoppel highest
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Hamilton record.no but ofestoppelbeture, which there canagainst
v. u modo colligaturNoy’sdissolvitureo quoUnumquodqueElliot. ' 10.Maxims

It wasnever perfected.however wasThis agreement
demandant,theofto the joint undertakingbeintended

not it.latter have executedJr., and theBemiss,andBall,
are not bound.to be boundcontemplatedpartiesAll the

Hamilton,ofdeednot tobe the486. ItwasRep.2 H.N.
it, and under a ofpleaexecutedother partiesunless the

non, 10himself of that defence.est availhe mightfactum
nature of the445, veryv.Cutter Whiltemore. TheMass.

was hot to undertakethat he singly.showsagreement
very 1815,a case. InC. J. This isRichardson, plain

Bemiss, junior,and Benjamin havingHamiltonSamuel
under Benjaminpremisestitle to the demandedall the

which this demandantBemiss, senior, the mortgagor,
ofa writhas, entry againstas their assignee, broughtnow

had all the title under thewho thenand AppletonElliot
has, Ap-now and Elliot andthis tenantwhichmortgagee

is,wasThe contest then what it nowpleton disclaimed.
the a contest betweencase,if exist inany contest could

of thethe and thethe ofassignees mortgagor assignees
most that this tenantunquestionableIt ismortagee.

underanynow title theup mortagee againstcannot set
Actions, 222.on Realhis disclaimer. Stearns

it said pur­But is the of this toagreement demandant
all the of setsAppleton, estop-­chase Elliot and theright

is,at the not so. TheBut law is thatpel large. rule
where the deed refers to a the averparty maygenerality,
that the tomatter which the deed refers does not exist.
Thus Where the of an wascondition to allpayobligation

J. will,S. hiswhich had devisedlegacies by the obli­
J. S. nois not to thatgor estopped say bygave legacy

;3his will. N. H. 209­ Moor 420. AndRep. are ofwe
toopinion that the of demandantthisagreement purchase

all the of Elliot andright cannot himAppleton estoppe
thatsaytó had andthey no mustthere beright,

Judgment the demandant.for


