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C. Buel versus W. Miller.

seal,An exscutory agreement breach,writing, may,in not under before
be discharged abandoned byand subsequent agreement,a unwritten
even in cases the originalwhere be bindingcontract to is required by
the statute of tofrauds be in writing.

Assumpsit a theon contract made 12th Au-writingin
which,1825, in after that there agust, was dis-reciting

pute partiesbetween the about a on the south-certain line
lapd,oferly side said Buel’s it was that certainagreed

referees settle the line,should said and thatcontested
the and quitclaim deeds,should make executeparties

other,each to such to carrythe as intoin manner effect
the referees,the of and that ofdecision whichever the

execute suchshould refuse to make and deedsparties
other, dollars,the as dam-pay fiftyshould forfeit and to

was,the thatcontractthe ofages. allegedAnd breach
quitclaimahad refused to deedthe defendant togive

the award of the referees.into effectcarry
term, 1826,at onhere October theUpon gen-the trial

the defendantissue,eral was that made theagreedit
award,contract, that the referees an andmade that the

requested, refused to makedefendant, quitclaimbeing a
theto todeed effect award.give

offered to that afterproveThe the awarddefendant
settled,the line it agreedmade was by parolandwas

should bethat no deed given.between Toparties,the
this thetestimony plaintiffthe of objected be-admission

land notto be provedrelating bya contract couldcause
toAs the beoriginal contract bindingparol evidence-

once toin when reducedwriting,must be writing any
it as acontract must be consideredvary contract re-to

inbe valid mustland,to to belating writing.and
The court to this opinion, rejected the evi-inclining

dence, for the plaintiffa verdict was takenand subject to
the the the aboveof court case-opinion upon
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BuelEdes,A. for the defendant.
v.

1791, 3,10, section enactsFebruarystatuteThe of Miller.
“ upon anymaintainedno hereafterthat action shall be

in or&e. or interest concern-lands, anyorcontract sale of
in and&c- bethe agreement, writingunlesstheming

&c.to beparties charged,”thebysigned
in this case thebyin evidencecontract offeredThe

lands, oror sale of of anywas a contractdefendant, not
of thisthem within the meaningin or concerninginterest

a aIt tothe was contract abandonin statute.clause
prior agreement.

an within the mean-to agreementBut it beadmitting
The statute de-statute, onlynot void.the It isofing

it,be maintained butuponthat no shallclares action
15 Rep.other Mass.every purpose.leaves it in forforce

!);i, v. Mason..Davenport
to be understood thatitPhillips says, appears generally

seal,not under may,inexecutory agreements writing,
breach, byand abandoned a sub-be dischargedbefore

as well in casesunwritten where thesequent agreement,
by statute ofrequiredcontract is the frauds tooriginal

unnecessary.as iswriting Phillip’sin writingbe where
444.Evidence,

Newton, for plaintiff.the
thiscourt. have considered casethe We and are ofBy

in not underexecutory agreements writing,thatopinion
breach, be andbefore abandonedseal, dischargedmay,

as wellunwritten in casessubsequenta agreement,by
is thebycontract statute ofrequiredwhere the original

in asto be is unnecessary.frauds wherewriting, writing
444,so laid down in Ev. and seemsPhillip’sThe law is

so settled the cases hebyto be cites.
We of opinionare therefore that the verdict must be

aand benewset aside trial had.


