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Bryan Timothy Shattuck.versusMorse

a made■ in deed for thea consideration ofWhen expressed ofmoney purpose
be admitted forcan to the theno avermentconveying land, contrary purpose

theof defeating conveyance.
indamages an action ofassessingBut for the of the covenant brokenpurpose

seizin,for the the covenant of the trueon such a deed breach of consideration
aalthoughevidence,be shown different consideration is ex-may by parol

in the deed.pressed

The inplaintiffCovenant broken. his declar-alleged
defendant, by 1816,6,the deed dated Januaryation that

Lincoln,the of land inconveyed plaintiff sundryto lots
be at the ofin this and covenanted that timecounty,

in fee,seizeddeed was when in factthe he wasmaking
seized.not so

1827,was at May term,The cause tried here aand ver-
and questiondict for the theplaintiff;returned saved

was,for of the court what thethe opinion damages plain-
recover,to undertiff was entitled the circum-following

in wasThe consideration theexpressedstances. deed
it to the to findwhat wasbut submitted jury0900, being

consideration, they found it bethe real to $100.
It is thatGoodall,for the defendant. in an actionagreed

breachbroken for the of a covenant seizin,ofof covenant
to are thebe recovered considerationthe damages paid

and Thethe land interest. considerationfor expressed
is the question is,and canthis deed the0900,in defend-

to the consideration,ant be show realpermitted or must
in the deed beexpressedthat conclusive him onagainst

rof Wequestionthe thatdamages contend the sumtrue
is measure case,the of inpaid damages this that the sum

in the deed isexpressed only evidence of theprima facie
consideration,real thatand the true mayconsideration

be ashown isnotwithstanding different consideration
expressed in the deed.

It is paroladmitted to law,be thfe of thatrulegeneral
theButtoevidence is a deed.not contradictadmissible
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Morse of the ofacknowledgment receipt a consideration in a

v. deed, on the ofstands other and formsground receipts,Shattuck.
toan theexception rule. 17 257,Mass.general Rep.

Scott;Wilkinson 14 210,v. Johns. ;v. Little 3Shepherd
319, Pearsall;Johns. ;v. 5 ditto, 68 2 D. &JWKinstry E.

Johns,; 5366 ;Vesey, cases, ;87 1 145 4jun. Johns.
; 423 58.Vesey, jun.

We therefore contend that the sum andactually paid,
not the sum expressed deed,in the is the true measure
of in thisdamages case.

Bell, for the plaintiff.
The only question is,in this case whether the defend-

byant can law be to show thepermitted consideration
actually received him to be less thanby the sum express-

?ined the deed
The rule that shall not ad-general parol evidence be

mitted to vary or contradict a deed would seem of itself
;to settle Peake,this 1 479 115.case. Ev.Phillip’s

For it theseriouslycannot be contended defendantwhen
that proofhas said in his he has receiveddeed that $900,
the deed.that he received would not contradictonly $100,

mistake, andIn the all fraud and none isabsence of
hascase, deliberatelyin this what thepretended party

him.and seal must bindsanctioned under his hand
theuponThe action in this case is founded defendant’s
thethereof, and whole deedown deed—a is madeproferí

is theuponbefore the court and record.spread Why
is inwhich the defendant’sshall not one of the deedpart

?own words him as another shall heWhybind as well
“ seizednot that ambybe to the wordspermitted show

and un­and thenpossessed,” meant, partieshe bothreally
and possessed,him notseizedmean,derstood to that he was

u tomeinas well as when he in considerationsays, $900,of
hand theSpc. receiptthe welland paid,delivery trulybefore hereof

I todo be permittedhe shallacknowledge,”herebywhereof
certainlythat ? Heshow he only bymeant $900 $200

de­as well soshow that andmight he received nothing
feat the action altogether.
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Morsemyis no far as researchesThere as havereported case
B.

on involved in thisextended the case.directly point Shattuck.
andexamined in the caseThe was discussedprinciple

of Adams, bySteele the of Maine in asupremev. 'court
suit the moneyfor consideration of a ofbrought purchase
real The court held theestate. deed evidenceconclusive

amount,thenot but of consid-of the of theonly receipt,
Steelev.money. Adams, 1 1.eration Greenl.

ofThe court asupreme New York to differentcame
in Little,result the case of 14v. Johns. 210. ButShepherd

this to the least is tosay theopposed reasoningstrangely
Barker,in the of Holmesv. 3 C. J.508,case inJohns. which

Kent and held couldThompson that the beconsideration
no more varied or contradicted any partthan other of
the deed.

And no case can be found we thewhereapprehend
action has been the itself,on deed where hasand there
been questionno mistake,about fraud or thewhere
consideration inexpressed the deed beenhas contradict-
ed by parol evidence.

Richardson, J. It seems to be well settled as aC.
rule, that in a court law aof when considerationgeneral

of tomoney is been inexpressed paidhave a deed made
for the land,of the lawpurpose nopermitwillconveying

Smith;averment to Moor, 569,the contrary. Fisher v. ­
;Touch. 223­Shep. Ev. 424.Phillips

It that,has been cases,held in if asome particular
consideration be a deed,in no otherexpressed consider­
ation 203,can be 2 P. Will. v.averred. Clarkson Han­

; 1, Johnson, 139, ; 3, do,Schemerhornv.way­ Vanderheyden­
506, Barker;Hawes v. 2 ; 7,W. Bl. 1249­ 341,Johnson

;Hauer­ 76.v. 2 Coke R.Maigley
In other cases heldit has been that any consideration

not thatinconsistent with in the deed beexpressed may
; ; 175,averred 1evidence, 424­—­426­Phillips Rep.Coke

;case­ 133,7 R. case.Coke Bedell’sMildway’s
These bybemayauthorities all reconciledprobably

to attemptthe differentadverting purposes for which an



GRAFTON.232
than thoseshew other considerationstomadelias beenMores

v. ofdifferentdeeds, speciesand to thein theexpressedSliattuck.
in the deeds.beenhave expressedwhichconsiderations

that a consideration express­well’settledIt is perfectly
the of de­purposebe fordisproved,a cannotin deeded

the ofonunless it beconveyance, groundthefeating
a ismoneyconsideration of expressedThus wherefraud.

is admissible,no avermentand salea deed ofin bargain
in to shew thatthat no was ordermoney paid, nothing

a consideration of money.the deed for want ofbypassed
502, WeltBinney,1 v. Franklin.

But for other the of thepurposes acknowledgement
in mayof a deedreceipt money be contradicted. Thus in

4,Deniston, 23,v. Johnson it decided thatKip was where
two trustees for the sale of an in a.estate joined convey-
ance and receiptboth ofthe theacknowledged considera-
tion the moneybut went themoney into hands of one of

trustees,the other wasthe not foranswerable the mon-
co-trustee,ey byso his andreceived misapplied.

210,14,In v.Shepherd Little, Johnson it was decided
that where the consideration of a conveyance was ex­

in andthe deed that itpressed paid,was parol evidence
was notwithstanding admissible to show that it was not
paid.

So in Wilkinsonv. Scott,17 Mass. Rep. 249, it was de-
cided that an layaction for of,the landgrantor against
the for ffgrantee part the consideration expressed in the
deed to have been whichpaid, the defendant by mistake
failed to secure or pay. And Parker, C. J. in that case

“said, A man is estopped by his todeed deny that he
granted or that had ahe title to thegood estate convey-
ed, bat he is not bound by the consideration expressed,
because that is known to be and isarbitrary frequently
different from the real consideration theof bargain.”

And we are of opinion in this case that thealthough
receipt of the payment of the consideration inexpressed
a deed cannot be contradicted for the of defeat-purpose
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Rnmneythe conveyance, theing purposefor ofyet ascertaining
the. to a bedamages maywhich plaintiff justly entitled EUm&th.
for the breach of deed,of the covenant seizin in a the

may shown,true consideration be a dif-notwithstanding
isferent in the deed.expressedconsideration The plain-

tiff is therefore entitled to for and interest.judgment $100,

SwaseyObadiah versus Wilmot.Roswell

In on a note for the a indefendant filed set-off055,11,assumpsit promissory
the the judgmentcourt of where cause was tried and render-common pleas,
ed the from which thejudgmentdefendant,for to this courtplaintiff appealed
where cause was tried and a verdict returned in favor theagainthe of plain-
tiff with It was held that wasdamages.025,54 the defendant entitled to
the costs of the appeal.

Assumpsit a .27,note datedupon promissory October
1823, J. Morse, order,for to orpayable on de-$55,11,

interest, bywith and Morse endorsed.mand
action was commenced in the court ofThe common

the same was tried uponwhere the issuepleas, general
of a set-offand aa notice balance found thebywith jury,

the defendant.in favor of was 'rendered inJudgment the
the verdict fromuponcommon whichpleas judgment the

court,to this caseappealed where the was triedplaintiff
aterm,at verdict returned forMay the plaintiff1827*and

for $25,54.
Bell,for the plaintiff,J. contended that the plaintiff was

costs.entitled to full It. has frequently been decided that
the sum recoveredwhere a wasby plaintiff reduced be-

afortylow by set-offhe still to beshillings allowedought
full costs. These decisions under another statute seem

into.us to be But ifdirectly point. arethey not con-we
tend that this ease is not within the spirit of the statute
of 1824. This was a claim on the of the in-part plaintiff,
dependent set-off,of the sufficient to sustain the jurisdic-
tion of this court. The defendant afiled set-offin the court

i.von. 30


