
phy another in favor of defendant,It is theargument that
the action anis it is al­when usual toagainst assignee,

covenant,ofin the breach theassigning that thelege
after the 2 Pl.happened Chitty'sbreach assignment.

Carthew,; 105,134­ 6 v.; Orden;Dubois Van191­ Johns.Lilly
; Ventris,27­ 231.11­

Woodfall,in 338,It is said and that an is274 assignee
before,for ofliable rent as well asincurredarrearages

; but in itenjoymenthis he no case whichduring cites
decided,has been so and offers inargument supportno

of the and are this is notpropositions,, we of thatopinion
law, and there must be for the for theplaintiffjudgment

3d 1822.April,rent has the ofwhich become due since
theJudgment plaintiff.for

Benjamin Swett.John Nelson versus
tocausegoodWhen the agoods isor estate of a are attached itdefendant

ap-writ, for hisdefendantabate the has been left with thethat no summons
thewhere writ waspearance place,at the time and and returnable.when

abatement, left withpleain a that the summons the defendantallegation ofAn
writ,attached, did the of thegoods not contain substancewhen his were

allegation goodsthatheld he a sufficient his were attached.was to
service of a writleft with him in thea defendant enrols the summonsWhen

placethat, time andat a differentappears by appearhe was cited toitand
returnable, byestopped the sheriff’she is notthose where the writ wasfrom

theappears uponreturn to what thus record.allege

hav-The defendanttrespass.was an ofThis action
anddeclaration,and prayedof the writcraved oyering

offi-thebyto himsummons,that the which was given
theoftimeat thecer, suit,who in thisserved the writ

ofjudgmentthereof, enrolled, prayedservice bemight
be-abateplaintiff’s writ, mightthe and that the same
thehim byto“thecause summons deliveredaforesaid

officer, defendant’swho his theserved said writ when
suit,saidandgoods plaintiff’sestate were attached at the

writ,did not saidcontain the of the plaintiff’ssubstance
requiredin iswit,this to that said the defendantby writ
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Nekoato answer to thisthe said in court ofplaintiff common
suit,inpleas Tuesday October,this on the first of A. D. Swétt.

summons,1826, theand in and said defendantby is re-
said plaintiff into to the a suit at ourquired answer court

to holden at Plymouth,beof common &c. onpleas, the
1827,October, Á. this,D.of andfirst &c-Tuesday where-

fore, &c.
a demurrer,there was andTo this in de-plea joinder

murrer.
Nelson, plaintiff.for the
Bell, for the defendant.

cause,Richardson, C. J. The question, which this
decision,for our is to be settledpresents toby recurring

9, 8,statute of February 1791,the sec. the second and
ofthird which section are as followsparagraphs :—

“ And the or ofwhen estategoods any person shall be
another,suit anyat the of in civil action,attached a sum-

law,of as is prescribed,in form shall bemons delivered
orthe estate are attached,whose orparty,to leftgoods

house, or lasthis or her and placeat usual ofdwelling
abode, before the ofdays dayfifteen the of thesitting
court, such of isto which writ attachment returnable.”

“ And summonses shall set forthall such the sum in the
on, with thenote or bond declared endorsements there-

thereof,on, amount of thewith dates thethe account
on, the quantitywrit or declared of landannexed to the

covenant, what inin sum is de-ejectment, damagesin
manded, and for and all cases shall brieflywhat in give

to thesame information defendant which the decla-the
more at and shall contain the sub-large,ration gives

thereof, &c. otherwise the writ shall abate.”stance
the time when jurisdictionSoon after wasoriginal first
court, 1818,to in our wasthis attention tocalledgiven

abatement,in foundedthe of thepleas para-onsubject
cited, aabove for variance between the dec-graph lastly

; decided, that in suchlaration and the summons and we
writ,of dcclar-oyercases the should thedefendant crave

i. 33vol.
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out at andset themand ldrge,and officer’sreturnration
we have everthat decisionthe summons.enrol Toalso

pleaBut the inadhered, it correct.and still thinksince
in stat-thatupon paragraphis not founded the.casethis

enrolled, thatis not itdefect in the summonsTheute.
declaration,of butthenot contain the substancedoes

at the timethe defendant to appearit not citetliat does
; inis returnablewritand where thewhenplace,and

law,no form of as isfact, is, that summons inthe defect
was left.prescribed,

is, therefore, uponThis founded theplea paragraph
cited, and we not aware that it hasabove are everfirstly

case,in a to crave ofsuch thenecessary, oyerbeen held
And thereand the sheriff’s return. as is no settledttrit

of a summons whereof the want goodsform pleading
attached, we shall examine whether sufficienthave been

?in the to abate thepleamatter is writ Thealleged
us,both ifand the summons are before and thewrit

attached bywas virtue ofof the defendant theeslate
enrolled was left as athe summons of thewrit, partand

the iswrit,the service defective. isof There noservice
left,otherthat summons was so that thepretence any

of the isonly is, whether service writ suffi-question
anto have been made at-plea byaverred in theciently

?the or estateof defendant’s goodstachment
an ofAnd are of that attachment orgoodsopinionwe

in his 1,averred. Chitty,is sufficiently Pleading,estate
of form an“in averment be in315, says, point may any

amounting- an thatto as theexpresswords allegation,
or,avers, or, or, because,saith, or,tiff inplain although,fad

Sic,or,that,this and he well supportedicith isbeing, by
; ;1 D. 70­ C 77­& E. Com. “Pleader”authority. Dig.

117, ;4 134.Saund.1 note Willes
case,In summons afore-this the that “theaverment

to served said writdelivered him whobysaid the officer
his the defendant’s and estate attach-when weregoods

ed, not,” us tosuit,at the said did &c. seems toplaintiff’s
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Nelsonbe a direct andgoodsthat the defendant’s es-allegation
v.

tate of thewere writ.attached in the service Sweit
contended,Rat it the defendant isis that estopped by

summons,there was nosaythe sheriff’s to andreturn
Chester, 4 478,Rep.the v. Mass. iscase of citedSlayton

as an in We notdirectly point. shallauthority stop to
our can,towhether, we exenquire according practice,

case,of in thisnotice the officer’s return be-officio,take
is another to thiscause there decisive answer ofground

plaintiff’.the
The summons leftwhich the sheriff in the service of

enrolled,the is now and aplaintiff’s writ becomehas
“law,of the record. And a rule of that wherepart it is

record,the veritie is in the there the adverseapparent
to takeparty estoppedshall not be of theadvantage

; truthtruth he be to theestoppedfor cannot whenallege
352, ;b­truth of Coke Litt. Com.appeareththe record.”

“ E 2.Estoppel”Dig.
us,before thatIt is from the record althoughapparent,

was attached in the service of thedefendant’s estatethe
at the time andwrit, appearancefor hisno summons

left,returnable, wasthe writ wasand whereplace, when
writ,to wecause abate theaand this sufficientbeing

is to judgment.entitledthe defendantare thatopinionof
theJudgment for defendant.

versus Hamlin Rand.HarrisJason

Conneetieut,inHartford,a salt fromB ofto forA contracted transport quantity
in a Connecti-had carried the same boatstate,this andto Haverhill in upon

wa-goB him he musthe met who toldof the whencut river a bypart way,
salt withinA with thethen land the salt. arrivedas as he andter far could

Haverhill, river he wasthe ice in thewhen reason ofmilesthirteen of by
lost inevitableof it wasthe salt where a accident*to land bypartcompelled
the salt lost.freightfor the ofit B not liablewas held that was

, recover,toassumpsit, broughtThis action ofwas an
1-216#the oftransportationforotheramong things,


