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GRAFTON,

It is another argument in favor of the defendant, that
when the action is against an assignee, it is'usual to al-

lege in assigning the breach of the covenant, that the

breach happened after the assignment. 2 Chitty’s Pl.
191 ; Lilly 134 ; 6 Johns. 105, Duboisv. Van Orden.; Car-
thew, 177 ; 2 Ventris, 231,

It is said in Woodfall, 274 and 338, that an assignee ig
liable for arrearages of rent incurred before, as well as
during his enjoyment ; but he cites no case in which it
has been so decided, and offers no argument in support

-of the propositions, and we are of opinion that this is not

law, and there must be judgment for the plaintiff for the
rent which has become due since the 8d of April, 1822
Judgment for the plaintiff.

Joun Nrrsow versus BENJAMIN SWETT.

When the goods or estate of a defendant are attached it is a good cause to
abate the writ, that no summons has been left with the defendant for his ap-
pearance at the time and place, when and where the writ was returnable.

An allegation ina plea of abatement, that the swmmons left with the defendant
when his goods were attached, did not contain the substance of the writ,
was held to be a sufficient allegation that his goods were attached.

When a defendant enrols the summons left with him in the service of a writ
and it appears by that, he was cited to appear at a different time and place
from those where the writ was returnable, he is not estopped by the sherif’s
return to allege what thus appears upon the record.

Turs was an action of trespass. The defendant hav-
ing craved oyer of the writ and declaration, and prayed
that the summons, which was given to him by the offi-
cer, who served the writ in this suit, at the time of the
service thereof, might be enrolled, prayed judgment of
the plaintifi’s writ, and that the same might abate be-
cause “the summons aforesaid delivered to him by the
officer, who served said writ when his the defendant’s
goods and estate were attached at the plaintifl’s said suit,
did not contain the substance of the plaintifi’s said writ,
in this to wit, that by said writ the defendant is required
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to answer to the said plaintiff in this court of common  Nelson
pleas in this suit, on the first Tuesday of October, A. D. Swat
1826, and in and by said stunmons, the defendant is re- —
quired to answer to the said plaintiff in a suit at our court
of common pleas, to be holden at Plymouth, &c. on the
first Tuesday of October, A. D. 1827, and this, &c. where-
fore, &ec. e e
To this plea there was a demurrer, and joinder in de-
murrer. : '
HNelson, for the plaintiff.
Bell, for the defendant. ; :
Ricuarpson, C. J.  The question, which this cause
presents for our decision, is to be settled by recurring to
the statute of February 9, 1791, sec. 8, the second and
third paragraphs of which section are as follows :— .
“And when the goods or estate of any person shall be
attached at the suit of another, in any civil action, a sun-
mons in form of law, asg is prescribed, shall be delivered
to the party, whose goods or estate are attached, or left
at his or her dwelling house, or last and usual place of
abode, fifteen days before the day of the sitting of the
court, to which such writ of attachment is returnable.”
¢ And all such summonses shall set forth the sum in the
note or bond declared on, with the endorsements there-
on, with the dates thereof, the amount of the account:
annexed to the writ or declared on, the gnantity of land
in ejectment, in covenant, what sum in damages is de-
manded, and for what and in all cases shall briefly give
the same information to the defendant which the decla-
ration gives more atlarge, and shall contain the sub-
stance thereof, &c. otherwise the writ shall abate.”” .
Soon after the time when original jurisdiction was first
given to this court, in 1818, our-attention was called to
the subject of pleas in abatement, founded on the para-
graph lastly above cited, for a variance between the dec-
laration and the summons ; and we decided, that in such
cases the defendant should crave oyer of the writ, declar-
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Nelson  ration and officer’s return and set them out at large, and

slle
o Swett.

GRAFTON.

also enrol the sumimons.  Tethat decision we have ever
since adlrered; and still think it:.correct. But the plea in
this case is not founded upon that paragraph in the stat-
ute. The defect in the summons enrolled, is not that it
does 1ot contain the substance of the declaration, but
that it does not cite the defendant to appear at the time
and place, when and where the writ is returnable ; in
fact, the defect is, that no summons in form of law, as is
prescribed, was left.

This plea is, therefore, founded wupon the paragraph
firstly above cited, and we are not aware that it has ever
been held necessary, in such a case, to crave oyer of the
writ and the sherif’s return. And as there is no settled
form of pleading the want of a summons where goods
have been attached, we shall examine whether sutheient
matter is alleged in the plea to abate the writ ? The
writ and the summons are both before us, and if the
estate of the defendant was attached by virtue of the
writ, and the summons enrolled was left as a part of the
getvice of the writ, the service is defective. There is no
pretence that any other summons was left, so that the
only question ig, whether service of the writ is suffi-
ciently averred in the plea to have been made by an at-
tachment of the defendant’s goods or estate ?

And we are of opinion that an attachment of goods or
éstate is sufliciently averred. Chitty, in his Pleading, 1,
315, says, ““in point of form an averment may be in any
words amounting to an express allegation, as that the
plaintiff avers, or, in fact sdith, or, although, or, because, or,
with this thut, or, being, &c. and he is well supported by

authority.” 1 D. & E. 70 ; Com. Dig. “Pleader” C 77

1 Saund. 117, note 4 ; Willes 134.

~ In this case, the averment that  the summons afore-
gaid delivered 1o him by the officer who served said writ
when his the defendant’s goods and estate were attach-
ed, at the plaintifi’s said suit, did not,” &c. seems {o us to
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be a direct allegation that the defendant’s goods and: es-
tate were attached in the service of the writ.

But it is contended, that the defendant is e&topped by
the sheriff’s return to-say there was no summons, and
the case of Slayton v. Chester, 4 Mass. Rep. 478, is cited
as an authority -directly in point. We shall not step to
enquire whether, according to our practice, we can,ex
officio, take notice of the officer’s return in this case, be-
cause there is another decisive answer to this grouﬁd of
the plaintiff.

The summnons which the sheriff left in the service of
the plaintifi’s writ is now enrolled, and has. become a
part of the record. And it is a rule of law, that ¢ where
the veritie is apparent in the record, there the adverse
party shall not be estopped to take advantage of the
truth ; for he cannot be estopped to allege the truth when
the truth appeareth of record.” Coke Litt. 352, 6 ; Com,
Dig. ¢ Estoppel” E 2.

It is apparent, from the record before us, that although
the defendant’s estate was attached in the service of the
writ, no sammons for his appearance at the time and
place, when and where the writ was returnable, was left,
and this being a suflicient cause to abate the writ, we
are of opinion that the defendant is entitled to judgment.

Judgment for the defendant.
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Jason Harris versus Hamrin Ranp.

A contracted to transport for B a quantity of salt from Hartford, in Connecticnt,
to Haverhill in this state, and had carried the same in a boat upon Connecti-
cut river a part of the way, when he met B who told him he must go by wa-
ter as far as he conld and then land the salt. A arrived with' the salt within
thirteen miles of Haverhill, when by reason of the ice in the river-he was
compelled to land the salt where a part of it was lost by ingvitable accident,
it-was held that B was not liable for the {reight of the salt lost. '

Turs was an action of asswmpsit, brought io recover;
among other things, for the transportation of 166 1-2




