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be a direct allegation that the defendant’s goods and: es-
tate were attached in the service of the writ.

But it is contended, that the defendant is e&topped by
the sheriff’s return to-say there was no summons, and
the case of Slayton v. Chester, 4 Mass. Rep. 478, is cited
as an authority -directly in point. We shall not step to
enquire whether, according to our practice, we can,ex
officio, take notice of the officer’s return in this case, be-
cause there is another decisive answer to this grouﬁd of
the plaintiff.

The summnons which the sheriff left in the service of
the plaintifi’s writ is now enrolled, and has. become a
part of the record. And it is a rule of law, that ¢ where
the veritie is apparent in the record, there the adverse
party shall not be estopped to take advantage of the
truth ; for he cannot be estopped to allege the truth when
the truth appeareth of record.” Coke Litt. 352, 6 ; Com,
Dig. ¢ Estoppel” E 2.

It is apparent, from the record before us, that although
the defendant’s estate was attached in the service of the
writ, no sammons for his appearance at the time and
place, when and where the writ was returnable, was left,
and this being a suflicient cause to abate the writ, we
are of opinion that the defendant is entitled to judgment.

Judgment for the defendant.

[ i)

Jason Harris versus Hamrin Ranp.

A contracted to transport for B a quantity of salt from Hartford, in Connecticnt,
to Haverhill in this state, and had carried the same in a boat upon Connecti-
cut river a part of the way, when he met B who told him he must go by wa-
ter as far as he conld and then land the salt. A arrived with' the salt within
thirteen miles of Haverhill, when by reason of the ice in the river-he was
compelled to land the salt where a part of it was lost by ingvitable accident,
it-was held that B was not liable for the {reight of the salt lost. '

Turs was an action of asswmpsit, brought io recover;
among other things, for the transportation of 166 1-2
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bushels'of salt from Hartford, in Connecticut, to M’Duf-
fie’s ferry, in Piermont, in this state, and was tried here
‘upb'n”the general issue, at May term, 1826, and a verdict
taken for the plaintiff; subject to the opinion of the court
uvpon the following case.

On the 4thof-Noveimber, 1820, the defendant delivered
totheplaintifli at Hartford, in Connecticut, a large quan-
tity of salt; to be transpoerted from that placeto Haver:
hill; in this state, and there delivered to the defendant
at Kimball’s landing.. When the plaintifl arrived with
the saltin a boat, at Sugar river, the defendant came
there and ‘told the plaintiff that he was afraid that the
plaintiff would not be able to go up to Kimball’s landing,
the river having begun to be frozen ; that the plaintiff
must go up as far as he could, and when he could go no
farther, ‘must land the goods in the ‘most convenient
place.- When the plaintiff arrived at M’Duffie’s ferry,
which is thirtcen miles below Kimball’s landing in Ha-
verhill, the river was so frozen that he could proceed no
farther with his boat; he therefore took the loading
from the boat there and deposited it upon the shore of
the river, and left it in the care of two boatmen, and sent
word to the defendant where it was left.

The sueceeding night the river was so obstructed by
ice that the current changed, and in consequence of this
a part of the salt, being the 166 1-2 bushels, for the
freight of which this action was brought, was swept
away and lost.

On the next day the defendant accepted the salt which
had not been washed away, and paid the freight of it,
and the question was, whether the defendant was liable
for the freight of the salt which had been lost.

Goodall and Bell, for the plaintiff,
sl 8Smithy for defendant.

Ricuarpson, C.J. This is a very clear case. The
contract between the parties was, that the plaintiff should
transport the salt from Hartford to Haverhill. On this
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contract the plaintiff has no right of action, because it
has not been performed-on his part:

But it is contended that there was ‘an agreement on
the part of the defendantte receive the salt at any place
where the plaintiff might be compelled to land it; and
that as the plaintiff was eompelled toland it-at MDuflie’s
ferry, and did actually land it there; an implied promise
arises to'pay for the freight of all the salt to-that place.
In examining this ground on which the plaintiff rests his
claim, we shall take it for granted that it wasthe un-
derstanding of the parties, that the defendant should re-
ceive the salt at any place where the plaintiff might be
compelled to land it, and proceed to enquire, whether, if
such were the understanding of the parties, the action
can be maintained ? s

Where there is a special contract to carry goods: from
one port to another, if the owner accept his goods at-an
intermediate port, such acceptance is held to raise anim-
plied promise to pay a pro rate freicht. 1 Johns. 24, Post
v. Robertson ; T D. & E. 381, Cook v.  Jennings ; 10 East,
526, Liddard v. Lopes ; 6 Taunt. 65, Shields v. Davis5 2
Johns. 836, Scott v. Libbey ; 5 East, 316, Mulloy v. Ber-
ker ; 1 Taunt. 300, Christy v. Row ; Abbot on shipping,
335 ; 2 Burr. 882, Luke v. Lyde ; Roccus, 71.

The ground on which this rule rests, is, that the owner
who receives the goods at an intermediate port has-the
benefit of their transportation to that place, and thisben-~
efit is the foundation of the implied promise. Besides it
is to be presumed that if the goods were not accepted at
the intermediate port, the carrier would convey them to
the destined port and earn his whole freight.
~ But an agreement to accept the goods at an intermedi-
ate port is not, for this purpose, tantamount to an actual
acceptance of the goods. To raise an implied promise to
pay a pro raia freight, the goods must be actually deliver-
£d:and actually received. Until this is done, the owner
cannot be considered as having received any benefit from
the transportation. '
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In this case Rand never received the salt. - It was lost
before it could be delivered-to him. -~ He has received no
advantage from the labor of the plaintiff in transport-
ing the salt which has been lost, and there is nothing on
which:to ground-an implied-promise to payfor ithat labor.
If -the defendant had actually received the salt he would
have been liable for the freight, although it might have
been lost ‘the next moment. - The acceptance of the
goods'is the very substance of the implied contract. The
defendant agreed to receive the goodsat any place where
the plaintiff might be compelled to stop. But the salt
has never been recéived by the defendant at any place.
The landing of ‘the salt at M’Duflie’s ferry eannot be con-
sidered-as a delivery to the defendant. It still remained
in the custody of the plaintiff until lost.

- 'We are therefore of opinion, that upon the case stated
the verdict cannot be sustained, and of course there
must be : - ol mew trial granted.

. B

Jostan Cousy wersus Benyamin KENNIsTON.

J. K. in 1808 conveyed a tract.of land to C, and in 1816 conveyed the same
land to B. K. In a writ of entry against B. K., he having shewn that there
was no deed on record from C. to J. K. and that the latter had absconded
“and gone to parts nnkunown, was permitted to show by parol evidence the
existence of a deed from C. to J. K. ‘

He who takes a conveyance of land, knowing that another person has a previ-
ous conveyance by an unrecorded deed, is guilty of a fraud and cannot held
the land. ;

And where, in such a case, the first purchaser is in the open visible possession :
of the land, this is notice to all the world, that he has a deed. ©

Turs was a writ of entry, in which the demandant
counted upon his own seizin of alot of land in Alexan-
dria, and upon a disseizin by the tenant.

 The cause was tried here upon the general issue at
November term, 1825, when it was admitted, that one
James Kenniston, being seized of the demanded premisesy
by deed dated the 10th September, 1808, conveyed the




