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Nelsonbe a direct andgoodsthat the defendant’s es-allegation
v.

tate of thewere writ.attached in the service Sweit
contended,Rat it the defendant isis that estopped by

summons,there was nosaythe sheriff’s to andreturn
Chester, 4 478,Rep.the v. Mass. iscase of citedSlayton

as an in We notdirectly point. shallauthority stop to
our can,towhether, we exenquire according practice,

case,of in thisnotice the officer’s return be-officio,take
is another to thiscause there decisive answer ofground

plaintiff’.the
The summons leftwhich the sheriff in the service of

enrolled,the is now and aplaintiff’s writ becomehas
“law,of the record. And a rule of that wherepart it is

record,the veritie is in the there the adverseapparent
to takeparty estoppedshall not be of theadvantage

; truthtruth he be to theestoppedfor cannot whenallege
352, ;b­truth of Coke Litt. Com.appeareththe record.”

“ E 2.Estoppel”Dig.
us,before thatIt is from the record althoughapparent,

was attached in the service of thedefendant’s estatethe
at the time andwrit, appearancefor hisno summons

left,returnable, wasthe writ wasand whereplace, when
writ,to wecause abate theaand this sufficientbeing

is to judgment.entitledthe defendantare thatopinionof
theJudgment for defendant.

versus Hamlin Rand.HarrisJason

Conneetieut,inHartford,a salt fromB ofto forA contracted transport quantity
in a Connecti-had carried the same boatstate,this andto Haverhill in upon

wa-goB him he musthe met who toldof the whencut river a bypart way,
salt withinA with thethen land the salt. arrivedas as he andter far could

Haverhill, river he wasthe ice in thewhen reason ofmilesthirteen of by
lost inevitableof it wasthe salt where a accident*to land bypartcompelled
the salt lost.freightfor the ofit B not liablewas held that was

, recover,toassumpsit, broughtThis action ofwas an
1-216#the oftransportationforotheramong things,
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M’Duf-Connecticut,Harris toHartford, infrombushels of salt
v. state, andin this was tried herePiermont,infie’s ferry,Rand.

term, 1826, a verdictMayat andissue,theupon general
opinionto the of the courtsubjectfor the plaintiff,taken

ease.theupon following
November, 1820,ofOn the 4th the defendant delivered

Connecticut,at Hartford,the inplaintiff, quan-to a large
betity salt, transportedof to from that lo Haver-pláce

hill, state,in this and there delivered to defendantthe
at Kimball’s When the arrived withlanding. plaintiff

a boat,the salt in at river, the cameSugar defendant
there and told the plaintiff that he was afraid that the
plaintiff would not be able to toup Kimball’sgo landing,
the ;to be thathavingriver frozen thebegun plaintiff

as could,must farup as he and when hego could nogo
farther, must land the in the mostgoods convenient
place. plaintiffWhen the atarrived ferry,M’Duffie’s
which is thirteen miles below Kimball’s in Ha-landing
verhill, the river was so frozen hethat could proceed no

boat;his hefarther with therefore took the loading
from the and depositedboat there it upon the ofshore

left itriver,the and in the care of two boatmen, and sent
whereword to the defendant it was left.

theThe succeeding river was sonight obstructed by
currentthat the and inchanged,ice consequence of this

salt,a of the the 166 1-2part being bushels, for the
of which this actionfreight was brought, was swept

away and lost.
On the next theday defendant accepted the salt which

nothad been washed away, and thepaid it,offreight
and the was,question whether the defendant was liable

thefor of the saltfreight which had been lost.
Goodall Bell,and for the plaintiff.

defendant,Smith, forJ.
Richardson, C. J. This is a very clear case. The

contract between the parties was, that the plaintiff should
transport the salt from Hartford to Haverhill. On this
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action,contract the ofplaintiff has no because itright
has not been performed part.hison

But it thereis that was an oncontended agreement
the ofpart to receive thethe defendant salt at any place
where it,the be to land andplaintiff compelledmight
that as was it at M’Duffie’splaintiff compelledthe to land
ferry, actually there,and did land it an implied promise

to forarises the of all the salt to thatpay place.freight
In this on the rests hisplaintiffwhichexamining ground
claim, we shall take it for that it the un-wasgranted

of the that the defendant should re-parties,derstanding
ceive the salt at where the beany place plaintiff might

it,to andcompelled enquire, whether,land to ifproceed
such were the the parties,of the actionunderstanding
can be ?maintained

Where there ais to fromspecial contract carry goods
port another,one to if the owner his at anaecept goods

intermediate suchport, acceptance is held to raise an im­
plied a 1promise to rata 24,Johns. Postpay pro freight.
v. ; 381,Robertson­ 7 D. E. v. East,& Cook 10Jennings;

;526, Liddard 6 Shields65, ;v. Taunt. v. Davis­ 2Lopes­
;336, East, 316,Johns. Scott v. 5 Bar­v.Libbey­ Mulloy

;ker­ 1 300, ;Taunt. v. Row­ Abbot onChristy shipping,
; 882, Roccus,335­ 2 Burr. Luke v. 71.Lyde;­

The on rests, is,which this rule that theground owner
who receives the anat intermediate has thegoods port
benefit of their to that and this ben-transportation place,
efit is the foundation of the Besides itimplied promise.
is to be that if thepresumed were not atacceptedgoods
the intermediate the carrierport, would toconvey them
the destined and earn hisport whole freight.

But an to the at anagreement accept intermedi-goods
ate isport not, for this tantamount to an actualpurpose,

of theacceptance To raise an togoods. implied promise
apay rata mustpro the deliver-freight, actuallybegoods

and actually received. done,Until this the ownerised
cannot be asconsidered fromreceived benefitanyhaving
the transportation.



GRAFTON.262

Harria the It lestcase never received salt. wasIn ibis Rand
v,

Hehim. has received noit could be delivered-tobeforeRand.
plaintiffthe in transport-from the labor ofadvantage

lost, and is ontherethe salt which has been nothinging
to forpromise payto an that labor.impliedgroundwhich

had received the salt he wouldactuallyIf defendantthe
liable for the it havebeen freight, mighthave although

lost the next moment. The of theacceptancebeen
of Theis the substance the contract.very impliedgoods
the at placeto receive whereanydefendant agreed goods

to saltbe But thecompelled stop.the plaintiff might
place.been the defendant atby anyhas never -.received

beof the at M’Duffie’s cannot con-ferryThe saltlanding
to the defendant.as a It still remaineddeliverysidered

of until lost.custody plaintiffthein the
that upontherefore of opinion,We are the ease stated

sustained, andcannot ofbe course therethe verdict
«/inewbe trialmust granted.

BenjaminColby Kenniston.versuso­s­i­a­ hJ­
the samein 1816C,land to and conveyedin 1808 a tract ofJ. K. conveyed

that therehavingB. K.. lie shewnagainstB. aland to K. In writ of entry
had abscondedthat the latterJ. K. andC. towas no deed on record from

theshow evidencetowasgone unknown,and to by parolpermittedparts
K,a deed from to J.existence of C.

ahasthat anotherknowinga of land, previ-He who takes personconveyance
a cannotguiltyis of fraud and holddeed,ous an unrecordedbyconveyance

the land.
theis in visibleAnd in such a firstwhere, thecase, possessionopenpurchaser
hasof the he a deed.this is all thatland, world,notice to the

Tins the demandantwas a in whichof entry,writ
land in Alexan-counted a lot ofupon his ofown seizin

dria,, and tenant.upon a thebydisseizin
atissuetheThe cause upon generalwas heretried

oneadmitted, thatterm,November it was1825, when
premises,the demandedKenniston, ofJames seizedbeing

the1808, conveyeddeed theby September,dated 10th


