
1828.FEBRUARY TERM 301

Simpson
v.JosephSimpson versus Coe.Andrew Coe.

A right be claimed and sustained in this state.may by prescription
Under a right to enter land take aherbage there,andprescriptive upon party

cannot justify the of ofcutting grass, the nor thedigging gatheringpotatoes,
of apples.

action,anThis of fortrespasswas enter-breaking and
1st 1825,on the othering, July, days,and on divers be-
day October, 1826,tween that and the 19th the plaintiff’s

Durham,in acres, bounded,close threecontaining and
and and&c. twotaking carrying away hundred bushels

of plaintiff'sthe of the value ofapples, and one hun-$50
ofdred of the valuepotatoes,bushels of and$36, cutting

and theaway plaintiffs therecarrying grass growing, of
the value of $40.

The defendant in bar that beforepleaded the several
when, wit,&e. on the 17th 1812,times to August, the

a land,seized of certain tract ofplaintiff calledbeing the
place, fee,with certain thereon inSpinney buildings by

Josephdeed the same to oneconveyed place Richardson
fee,in and the 1817,afterwards on 13th theMay, said

fee,Richardson seized of said inplace by deedbeing con-
hold toveyed the same to the defendant to him and his

forever,heirs and and allthat the defendant those whose
times,he has,estate now at the said several or had and

from time whereof the of man is notmemory to the con-
had and taken andhave of to havetrary, right hadought

and taken the the close which,inherbage growing upon
all and&c. at times at his their pleasure, thewherefore

when,at thedefendant several times and&c. entered
took the there as heherbage growing lawfully might,

are the supposedwhich same trespasses.
thisTo theplea plaintiff demurred and the defendant
in demurrer.joined
Richardson,A. forJ. the plaintiff.

Ela, for the defendant.
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his pleainreliesSimpson J. defendantRichardson, C. The

andin quothe locusto enterby prescription,aupon rightCoe. - ; and thecomplainsplaintiffof which theactsdo the
bar,in theallegedis, prescriptionthewhetherquestion

?complaintplaintiff’sthelaw, an answer tois, in
dependsof whichvaliditythetitle,is aA prescription
whereoffrom timeand usagepeaceablecontinualupon

Coke Litt.contrary.to theman notof ismemorythe
“ 61,3 Bing.; PrescriptionCom.a and b­113, Dig.

Elliot Hardy.v.
a be claim­doubt that right maynoAnd we entertain

2 Johns.by prescription.in this stateand sustaineded
Brundt; 49,Mass.v. Van 14357, Rep. GayettyCortelyou

; ditto, 97.Stearns­ 6ditto, 533, Cook; 11 v.Bethune­v.
bar, inis a thein this rightThe prescription alleged

inthe andto locus quoenterof Spinney place,theowner
Does thisat pleasure.at all times histhetake herbage

cut andpotatoes,a to digprescription right grass,give
this question depends? answer toTheapplesgather

; term,the word athe true ofupon herbagemeaning
the andquiet uninterruptedto hadwhich seems have

its from the ofof time Bractonlegal meaningpossession
todown this day.

It is Bracton,from several invery apparent passages
that the his forday,word in meant feed cattle inherbage,
fields and and inmore. Thus onepastures, nothing

“ in eo,it is Est cnim communia dicitursaid,place quod pas-­
de edi vocabulo,tura velOmni, pasci,poterit, large sumptoquod

;vel sistride ul in communiamhabeat alieno pastura;,large, quis
sitescilicet, herbagii, sive nucis etpessonat glandis quicquid

subnomine Bracton, Here thecontineturd1 232.pessonnee
Herbagium a ofdenote .species pas­is manifestly used to

between com­And theturage. in distinctionexplaining
“mon and etnonhe Item communia herbagi-­says,herbage,

um ut is222. it ex­herbam, Herejus Brac.falcandi &c.
is notdeclared that the ofpressly cutting grassright

”u sub nom-­notandumAnd ItemHerbagium. again quod—“
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ine non tyc.continetur Glandis nomineenimherbagii glans,
continentur elnuoesetcastanea, aliaglans, fagina, quaequeficus

edivel herbam.” Brac. 226. Herequae pasci poteruntprefer
nuts, like,acorns, chesnuts, and the are saidbeach figs

not to be herbage.
vesture, toCoke, usedto Lord wasThe term according

Litt.corn, underwood and the like. Cokegrass,denote
“the; 2 Ab. 2. The and46­ Rolle­'s terms terreeHerbagium

de­notCoke,of woods” are butbymentionedherbage
97,4, Touchstone,fined. Co. Litt. b. Shepherd in his

as hav­seems ofto the terms vesture andspeak herbage,
theofthe same But this is not the senseing meaning.

the whichShepherd, byis wordspassage. enumerating
the landinterests, byand the whichparticular words

the oritself, and of vesturewill he mentionspass, grants
;interestsas of particularinstances ofgrantsherbage,

of ofall as an aa of the instanceprofits grantand grant
coup­areand herbageThe terms vesturethe itself.land

the same thing,because meantheynotShepherd,led by
inter­awhichby particularare wordstheybut because

est will pass.
“ is the greenJacob, dictionary says, herbagein his

for the.by naturefruit of the earth providedandpasture
seems to haveof And the wordbite cattle.”food or
38,East, v.8in Johnsonin the same senseusedbeen

andbreaking enteringfortrespasswhichHodgson, wast“
andof &c. and depasturingclose the plaintiff,a certain

there.”herbagethetaking
whenwordIndeed, clear,it is that thevery herbage,

it meantwhata nowterm, preciselyas meansused legal
tothat atime, rightwe are of opinionBracton’s andin

po-or dignot include a to cut grass,does rightherbage
isin this casethetatoes, pleaor and thatpick apples,

insufficient.


