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TimothyDanielAtwood ­ ­ ­versus­ o­ ­ ­ r­­ ­ ­ ­ .­ ­ ­ ­ u­ n­­­ C­ b­­

Where to offeragent ■30,the an for the note,maker of note authoriseda
such an the againstoiler not held not to revive debt awas ofaccepted, plea
the ofstatute limitations.

Where the maker debt,of a note that the hut was unable tosaid he owed pay
it, and that he was this was held not to bedetermined to evidence ofit,pay

unconditional,an topromise pay.

Assumpsit 27, 1814,a note Octoberupon dated for
$159, 88, payable to the plaintiff.

The defendant inpleaded bar that the of actioncause
did not accrue sixwithin beforeyears the commence-
ment of the action. The plaintiff replied, that the de-
fendant did promise within years, and, this,six upon
issue was joined.

The cause was tried term, 1827,athere September
when it inappeared evidence, 1820,that in the theyear
defendant said Hobbs,to one S. that he owed the debt
and wished Hobbs take theup providedto note he could
obtain it for told himHobbs he the notethought$20.

sum,be that uponcould not obtained for which de-the
iffendant that Hobbs hesaid could obtainmight give $30

the note.
1822,In yearthe Coburn said to Hobbs that he owed

debt, ;but then not able to itpaythe was that he was
to the anddetermined debt not cheat Atwoodpay nor

; ifcreditor but Atwood was toany other troublegoing
him, favors,ask no and not behe would should caught
in New Hampshire.

instructed the that the said declarationThe court jury
a1820, amounted promisemade the defendant in toby

sufficient in law to take the case out of theto pay §30,
to the amount of and that if§80,statute of limitations

defendant, the,inthe conversa-were satisfied thatthey
to his inten-1822,tion with Hobbs in intended declare

wasdebt, thetion to the evidenceunconditionally pay
plaintiff-on the of thepartsufficientto maintain the issue



ROCKINGHAM:

iorof the plaintiffThe a in favorreturned verdictjury
moveddefendantnote,whole of thethe amount the and

beenhada new thetrial, juryfor on thatthe ground
misdirected.

Bell,Mc Gawand for the plaintiff.
Porter, for the defendant.

that acknowl­Richardson, theC. J. decidedWe have
out ofcasetake aof nota doesedgment subsisting debt

acknowledg­suchlimitations,the statute of but that
betheremay,is a ifment evidence from jurywhich

willto a to whichit, promise paynotiiing presumerebut
Stanton425,H. Rep.a case 2 N.take Outof the statute.

; v. Brooks.141,3 B. & A. Stephenv. Stanton­ Mount
heldbeencases, it to haveThere in seemsare which

debt, wouldof asimplea subsistingthat acknowledgment
whostatute, the partytake a case out of the although

in­anat the timeexpressedthemade acknowledgment
East, 599, v.;548­ 4not pay. Cowper, Bryantention to

; D.Starkie, v. 2 &; 98, Osborne­2 ThompsonHorseman­
; East, 420,16 v. Talton.760, LeaperE. v. Maund­Lloyd

is, anat this that suchopinion dayBut the ac­better
only evidence which ais from jury may,knowledgment

promisethe inferacontrary,be to whichnothingif there
;a andout of the statute that a can­take case jurywill

such aninfer a fromnot whenpromise acknowledgment,
it,makes at the timeexpressesthe who anparty inten­

3 329, Cross;A'Court v.not to pay. Bing.tion 2 Pick
Hall; S.368, 457,v. 4 M. & ;v.Bangs Lomas­Rowcroft

Swan760, ;A. v. Sowell­ 511,2 B. & 15 Johns. Sands v.
; ditto,11 146, Culver;Gelston­ v. 3 380,Taunt.Danforth
v.Coltman Marsh.

And of anwhen there is an admission debt,existing
at the same time an toexpress promiseand pay upon

conditions, and under certain nolimitations,certain im­
can bepromise admission,inferred from such whichplied
withinconsistent such oris conditional limited promise.

116, Saunders;Bl. v. 41 H N. P. C.Esp. 36,Besford
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AtwoodOtis;1Daviesv. 13;Smith­ v. Johns.368,Pick. Robbins
v.510, Moskerv. Hubbard. Cobum.

in admissionsWhen used aremakingthe expressions
a to saytodoubtful, juryit be submitted whethetmay

266,a debt. 1 Frostof v.Bing.there was an admission
E. 760,2 &; D. v. Maund.Bengough­ Lloyd
is no theBut when there doubt as to admissionswhat

were, thelaw,it is a of admissionsquestion whether
are, circumstances,under the evidence fromcompetent

a 1 20,which infer a R.to Newjury may promise pay.
Keppell; ;Bicknell v. 7 1v. Shaw­608,Taunt. Hellings

7, ; 329;Starkie’s N. P. C. De la 3Torre v. Barclay­ Bing.
3 ditto, 119, Horn.v.Colledge

These are to the nowcaseprinciples easily applied
before us.

In 1820, he owed the debt.the admitted thatdefendant
wouldadmission, alone,This it had have beenif stood

aevidence, a have presumedwhich jury mightfrom
But here. Instead ofto he notpromise pay. stopdid

thehis intentions to be inferred from admissionleaving
debt,that to statethere was a he proceeded expressly

do,what and Hobbs to take theuphe would authorized
evidence, then,note, if obtain Thishe could it for $30.

dollars,thirtythan an offer toproves paymorenothing
on and if At-up,condition the note should bethat given
wood had and offered to uptheaccepted proposition give

doubt thatsum,the note for we no thethat entertain
the Butdefendant would have liable to paybeen $30.

the plaintiff bywhether was toactuallythe offer made
; made,Hobbs does itnor, ap-does not if it wereappear

of thatpear opinion,that it And areaccepted.was we
offer,such effect to take aan not can noaccepted, have

13 288,Johns.out of ofcase the statute limitations.
Lawrencev. Hopkins.

case,We are therefore of of theopinion, partthisupon
the misdirected.jury were

But as founded uponit is manifest that the wasverdict
will notcase,the other inevidence the this misdirection
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trial,a newbe a for providedAtwood sufficient ground granting

V. was sustain theevidence sufficient to verdict.the otherCoburu.
1822,is, that in the defendant saidThis other evidence

it,debt, then unable to paythat he owed the but was
debt,to the and notand he was determined paythat

cheat nor other creditor.anyAtwood
It to the admis-would be absurd that fromsay, simple

debtsion the aby jury mightthe defendant that he owed
al-topromise pay,absolutepresume an unconditional

at that he was unablehe declared the timethough same
to But the he was determined topay. defendant said

alone, it have beenpay. perhapsthis had stood mightIf
to an whichexpress promiseas tantamountconsidered

ofthe out the statute.. But thiswould have taken case
time,said at the and to as-was a of what heonly part

must be takencertain its real it in connexionmeaning
with the residue.

?He determined pay Surelywas to not at—when
time,that then declaredexpresslyfor he that he was un-
to to that the mostable It seems us to which thispay.

amount,be takencan to when inconstrued connexion
whenrest, paya to hepromisewith the is should be

able, take the case out ofand that this cannot the statute,
isuntil the of the defendant to shown.ability pay

theWe of thatopinion juryare therefore toought
instructed that this evidence was not inbeenhave law
maintain the issue on the ofpartsufficient to the plain-

tiff, it not to been leftand that have to them toought
infer from it an absolute topromise pay. The verdict
must be set andaside,therefore

A new trial granted.


