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a,et jus­chiefthe of the presentItice These remarksaremerit.”

tf. be­and it isof pleas,commonthe courtof Englishticea.etWilder
dictum,decision, nor a to the contra­no eventhatlieved

of the decis­The proprietyto be found in book.anyisry,
held an acknowledgmentin which if has been thations

in thestatute, is,will take out of theassumpsita debtof
inclinedmentioned, And we arequestioned.case just

ac­those decisionsveryit whetherquestionablethinkto
of statute.theintent, spiritwith the real objectcord and

in hold­bfe, no hesitationmaythat wehavehoweverBut
decisions, ap­cannot bethe of thoseprinciplethating,

offeredthe evidencedebt, and thatan action oftoplied
insufficientcase,this altogetherin wasplaintiffs,theby

thatof opinionWe are thereforethesustain verdict.to
newtrial granted.be Amustthere

a.et a. versus etIsaac DavisBarronAbel

intowhich has been Connecticut river and to floattimber, sufferedPine put
as to be liable to forfeiture under the Junein such manner statute ofdown

cannot seized as after the has regain-1808, forfeited,be owner10, lawfully
it and has it in histhe ofed possession custody.

count trover a recover the valuesinglea in of several arti-plaintiff mayUpon
and at several timestaken converted distinct andcles places.

of and themhaving wrong goodstaken the sold to B broughtB, anA, C,by
adjustedwhichagainst C,action for the action wasgoods, between the par-

a certain goodsties, B,and sum received of for the thatC, ; it was heldby
adjustmentthis was bar to anno action of trover againstB, for the?A,by

same goods, might goit toalthough mitigate damages.the
trover,in theWhere, conversion was alleged to have been themade defend-by
another theand on whom writ was not served, held,it was thatperson,ants*

the was aaction sustained of the defendants alone.conversionproofby by

Trover masts,for and Thespars, conversionlogs.
to have been made the twoalleged by defendants,was

and another person upon whom the writ was not served.
The issue,cause was tried here upon the atgeneral

term, 1827,October evidence,when it appeared in that
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Barron a.the etplaintiffs, 1825,the yearfor beforeseveral years
river,turned Dalton,into at quantitiesConnecticut large Dav« eta.

of pine rafted, ortimber underwithout the imme-being
diate care control of orperson, personsand whatev-any
er, otherwise than that individuals were employed at
certain the river toplaces upon The timbercollect it.
put into river inthe the of 1824, floatedspring down to

falls, atBellows’ which and on theplace, way from thence
mills, below,to handssundrySnow’s were employed by

the plaintiffs, take andupto secure of the tim-that part
ber which over the falls. of thewent Some timber lodg-
ed flats,on Wells’ between fallsBellows’ and Snow’s
mills, parta of which was taken away by the plaintiffs

;the Junein and thefollowing residue was underplaced
care athe of person in the thereuntilneighborhood,

beshould sufficient water to itremove with convenience.
timber layThis the flats untilupon the next orOctober

November, it,when the theperson ofhaving col-charge
lected it oneexcept which couldtogether, large piece

removed,not be and asecured it The timberby boom.
secured, and the large piecethus which could not re-be

moved, situation theremained in until next spring,this
when, in or athe of on riseApril,March of themonth
water, the took awaydefendants the said piece,large

of timber,and a rest of soldportion the thethegreat and
to one Safford.mills, appeared,same at Snow’s It also
time,that, about the turnthe same defendants brought

mills, them,to thereof said .soldother timber andrafts
mark of thepieces plain-marked thein which were with

tiffs.
parton of the defend-From evidence introduced the

ants, theit appeared plaintiffs,that commencedhaving
an aetion the said Safford timberfor the whichagainst

him,the defendants onflats,took from Wells’ and sold to
the of1825,17th September, after the commencement

suit, compromisedthis hadwhichwith actionSafford the
37, in fullbeen brought him, $68,and receivedagainst

for the timber.
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1st,contended,Barron et a. it wasdefendants,behalf of theOn

IV suchunderriverinto theputhad beenthe timberThatDavis et a.
statute,theunderforfeitedit wasthatcircumstances

“ tim-mode of putting pinethean actentitled regulating
river.”into Connecticutber

Wells’fromtakento the timberThat with2d, respect
an-awas legalSalfordmade withflats, the adjustment

to this action.swer
declarationin the’3d, onlyThat one countthere being

recovertonot entitled in this actionthe wereplaintiffs
dis-timber, at severalfor several of takenparcelsdistinct

times and places.tinct
' declara-in the4th, That the conversion being alleged

and anotherto have been made the defendantsbytion
alone,of a defendantsproof byconversion theperson,

supportnot the declaration.did
thethat,But court instructed the jury, althoughthe

Dalton, un-have been into the river atputtimber might
circumstances, that it it uponwhile wasmight,der such

river, and ofor the banks thereof under the carethe not
seized,or been aslawfullythe owners their haveagents,

forfeited, statute,under the when the hadyet owners re-
the possession putof it and it under thegained custody

of it beproper ceased to liable to seizure.agents,
The court thefurther instructed that thejury, adjust-

made Safford,ment with with to the timberregard
which the defendants had sold to him, was not a legal
ahswer to this action respectwith timber,to that but
that the plaintiffs were still entitled to forrecover the
detention of it, theand difference which there bemight
•between the value at the time byit was taken the defen-
dants, and at the time the was made Saf-withadjustment
ford.

The court also instructed the that the defendjury,
ants were answerable in action and allany,this for con-
versions of the in declaration,timber described the which
took place writ,topreviously the teste of thatthe and
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Bawon¾*■they were made thenabyanswerable for all conversions
was injointly, whether the who thealleged DavfcWd,other person

“~~conversion, indeclaration to facthave in the wasjoined
connected with them not.or

the ajuryUnder these directions returned verdict for
a trial,the defendants newplaintiffs, and the moved for

on the ground that the jury were misdirected.
Hubbard,II. forJ. plaintiff.the

contended,It is timber,the custodythat while thein
of the of the toagent plaintiffs flats,at Wells’ was liable
be seized by the defendants as forfeited.

“The words of are,the statute that —all timberpine
found in river,saidfloating Connecticut without being
rafted, or under the immediate care and ofcontrol some

which,;orperson, persons and byalso all timberpine
b into said riverput withouteing been rafted orhaving

control,such shallunder be found on the banks or mead-
river,said shall, is,ows andadjoining hereby forfeited

takepersonto who will theany up same.” Under the
of infirst this clausepart statute,the the timber is not

it be found Ifforfeited unless it shouldfloating. float
Massachusetts,this state into itthrough could benot

taken there under this act. It becould taken there on-
forfeited,if ofly, under thatsome act state.

It not this waspretendedis that timber found floating
all. It rest, Vermont,at was found at within the state of

the care and control ofunder the owners.
isTimber not forfeited the last partunder of this clause:

thestatute,in the when found on banks and meadows
if rafted,the river it had or if itbeen before beadjoining

andunder the care control of the owner.
forfeited,To be under this of the clause, itpart must

be found on the state,banks and meadows within this
it cannot bebecause contended that the act can operate

beyond the limits of the state.
onlyIf is thethe timber forfeited seizeto who willhim

same, thethen, if theoriginal possession,owner regain
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Barron et a. title, byhv or vir-of either holds it his originalhe course
v. He would certainlyof uptue it as forfeited.takinget a.Davis

any person.have as a to seize as othergood right
Safford, thatwithWith the settlement madetorespect

beenthere hasof Ifinonlycart mitigation damages.go
convertedconversion, lies, the goodsa trover although

The restorationto the true owner.have been restored
1 Chit-to theonly damages.of the goes mitigategoods

N.; P.; 312, Baldwin Cole Buller’s155 6 Mod. v.PI.ty’s
; on; D. “action“Trover,”46 Ab. Com. Dig.Bacon’s

the E.case for trover,”
mastdefendants, ease,in took the exitlogs,The this

noTheyas millup, havingthem and sold them logs.
none to the purcha-in the conveytimberproperty could

The troverser. owner therefore bring againstmight
as mill Butpurchaserthe to their valuerecover logs.

of thethe actionpurchaser, defending paidinstead the
of the mill This canvalue timber as be no bar tologs.

a suit first taker. theagainst Suppose defendants,the
hadinstead of the returned them to the plain-selling logs

That in ofonlytiffs. would accor-go mitigation damages,
authorities. The then aplaintiffs,all the havetoding

masts,the value of theof the defendantsto recoverright
returned.the value of thededucting logs

thatto the direction the court to the thejury,As of de-
and all thefendants were liable for conversions ofany

declaration,in the Which tookthe describedproperty
action,before the of the we think itplace commencement

clear, that in evidenceseveral bemayconversions given
and re-on the same In hadmoneycount. forassumpsit

evidence, onceived, inmayseveral contracts be given
in evi-trover,one count. in to giveIt is equally proper,

tro-dence inseveral It is not the practiceconversions.
ver to It encumberinsert more wouldthan one count.
the record without benefit.any possible

We have not a inbeen able to find declarationsingle
trover more than one count.containing
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Barron ct a.not find decided,We do butquestionthe raised and we
find to inpracticethe have been to give evidence sever- Davj**«t■.“ ~al conversions without 8under one count objection-

Johnson; 4 941,Taunt. 937 Feather v. B. & C.stonhough
3; 339,Wii. Rockhcmv.BloxamV. Sanders Jessup.

cited,be but it ismore cases deemed un-Many might
contendednecessary- It is that the verdict accord-being

evidence,the andto the and of theing equity justice
case, and the objections merely technical, there ought
to be verdict,on thejudgment unless it can bybe shown

defendants,the cases,by that beadjudged this cannot
done ofconsistently with the law the land.

Mead, Hubbard,and H. for the defendants.
The opinion of the court thewas delivered chiefby

justice.
The first question, which this case for our de-presents

cision, is, timber,whether the tookwhich the defendant
flats, circumstances,Wells’ was therefrom under such

that seize as ithey lawfully it forfeitedmight
consider,We shall not to whatstop influence the cir-

cumstance that Wells’ flats withinare the limits of Ver-
mont, so,if the fact be to have in ofthe decisionought

thethis because case not statequestion, does where-
clear,flats and because we think it onare,those another

not,that timberthe was under the circumstan-ground,
ces, to asliable be seized forfeited.

The title which theupon rely,defendants is founded up-
statute,on a and cannotpenal unless a fairprevail inter-

of the statute willpretation sanction its Undervalidity.
the first part forfeiture,of the clause inthe or-creating
der ato to take it bethe timber must foundupgive right

without under the immediate care andfloating, being
control of It haveany person. mayis not that itenough
been law-so it beenpreviously that havefloating, might
fully If,taken underup. at of it isthe time the taking,
the il-owner,control of the or istakingbis theagent,
legal.
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Riu-ronct a. the of the clause the forfeit­part creatingUnder other
the banks or meadowsuponfound adjoiningtimberure>Daviseta.': in its been intoriver, consequence putof thehavingthe

rafted, the ofunder controlbeen orriver havingwithout
tobe, theseems, accordingat first view tosome person,
inforfeited, found thewhen sostatute,letter of the even

ofmeaningBut is the truethe thiscustody of owner-
?the statute

forfeiture,to bewhether it foundThe timber liable
shore, to willthe is forfeited him whouponorfloating

an individual propertytake the same. When takesup
ofcustodythe and possession person,is in anotherwhich

he is never saidparlance,that in commonit is believed
¡take toA is said take whichperson up propertyit up.to

Theother wordsany person.the ofpossessionnot inis
instance,veryin with respectthisway,are thatused in

theySo when takepeople,timber floating.to the found
take Thecattle, up.are said to themof straypossession

Februaryin the statuteis several times ofexpression used
“ and lost, 1791, act to straysentitled an relating9­

it, 11814,in to inpassedthe act additiongoods,” and:
Laws, 411.408,N. H. and

us,It that the of theseems to stat-therefore language
ute, acceptation,taken in its common does notaltogether

case,in anythe seizure of timber when found inwarrant
of whether it be so foundcustody person,the any upon

theuponor water.the land
- clear, water,theIt that if timber be taken on theupis

delicto, custodyin and out of theit must be taken when
posses-heand control of owner. The momentthe gains

and the forfeitureceases,sion the to take upagain right
to believeourselvesis And we cannot bringpurged.

to aprescribethat it was the of the legislatureintention
found onbe shore.rule, shoulddifferent thewhen timber

ofout thefoundforfeited,timber whenonlyThe is
where itowner,the circumstancesof and undercustody

readilybe known.that is tothe ownersupposedcannot be
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Barron et a.or found. This is ease so as thecertainly longthe tim-

v.water,ber remains and weupon the cannot believe that Davis et a.

while the sec fit todid notlegislature authorize the seiz-
ure of the owner,timber while in the of thecustody on

could,water,the it have been the tointention itsubject
to such a seizure on the land.

are,We therefore, of opinion, timber,that the at the
ittime was taken by defendants,the was not liable to

be seized as forfeited, because it was in andcustodythe
under the control of the owners.

Another question, case,which is raised in this is,
whether the plaintiffs could be tolegally permitted show
several distinct conversions of the thereproperty, being
only one incount the declaration ?

In trespass, unless it be in cases where the plaintiff
a continuando,declares with or alleges the toacts have

been done on times,divers days and no more than one
Chitty’sdistinct can betrespass proved under one count. 1

;3­ 84­ 2 ditto, 367, ;S­ 1note 24,Saund. 1.notePl.
But is athere differencegreat trespassbetween and

trover. lies whereTrespass only there has been a tak-
of of plaintiff,the the withing goods what the law de-

The verynominates force. of the action is thegit dis-
ofturbance the plaintiff’s possession by force.
trover,But in is supposedthe defendant to be in the

lawfully,of the by andpossession, goods finding, the git
them,anof the action is unlawful conversion of while so

in to own ispossession, his use. It wholly immaterial
how or at what times the havemay into thegoods gone

defendant,of thepossession because he mayalthough
possession byhave obtained of thatthem wrong, wrong

waived,is and the for theplaintiff onlyseeks redress
in a dominionbydone the defendant,wrong exercising

over the after came to his whichgoods, they possession,
was inconsistent with of possessionthe plaintiff’s right
and property. prop-This over theexercise of dominion

times,erty variousmay consist of atvarious doneacts
i.von. 44
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of thewhich«t 8 the injuryconstituteBarron whichofwholeHie

law, re­of whichruleThere is nocomplains.ownera.ctDavis
theto constituteacts which gothat the particularquires
al­toitbut is sufficientbeshould specified,conversion

the goodsconvertedthat the defendantlege, generally,
defend­theuse, and of acts ofanyevidencehis ownto

theofto the commencementpreviousat timeanyant
suit, andwith propertythe plaintiff’s rightsinconsistent

alle­theto maintainis evidencecompetentIn the goods,
it werelaw, ifcases, in which theareTheregation.

inconvenient, absurd.if nototherwise, would he very
a to spec­of a plaintiffrule requiringThe inconvenience

to a conver­that constitutemaythe acts goify various
asuehsion, be seenvery distinctly by supposingmay

Read,v.in a like ofrule must he case that Wilsonapplied
rum,175,3 ofwhich aJohns. ivas trover for hogshead

another, andone tenant in commonbrought by against
a bywhere the conversion of the consisted in salerum

retail.
With Safford,the with we thinkto settlementregard

that the answer of isthe counsel thegiven by plaintiffs,
adecisive. Such settlement amounts to morenothing

athan ofrestoration the miti-onlywhich ingoods, goes
of damages.thegation

Nor is the founded,objection well that the Conversion
is toalleged have been made the and an­by defendants
other person. form,For in delicto,an action in ex it is

settled,well that one maydefendant be andacquitted, a
Radnidge,verdict taken against 3 East,others. 62, Govetv.

t a.e­
We are therefore of opinion that there hemust

on theJudgment verdict.


