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'Rmef 4. rient.” These are the remarks of the present chief jus-
- ‘tice of the English court of common pleas, and. it is be-
- ligved that no decision, nor even a dietum, to the contra-
¥, is to be found in any book. The propriety of the decis-
jons in which it has been held that an acknowledgment
of 4 debt will take assumpsit out of the statute, is, in the
¢ase jist mentioned; questioned. And we are inclined
to think it very questionable whether those decisions ae-
¢ord with the real intent, object and spirit of the statute.
But howevet that may be, we have no hesitation in hold-
ing, that the prineiple of those decisions, cannot be ap-
plied to an action of debt, and that the evidence offered
by the plaintiffs, in this case, was altogether insufficient
to sustain the verdict. We are thereforé of opinion that
there must be A new trial granted.

AsiL Barnron ef a. versus Isaac Davis ef a.

Pine timber, which has been put into Connecticut river and suffered to float

down in such manner as to be liable to forfeiture under the statute of June
‘ 10, 1808, cannot be lawfully seized as forfeited, after the owner has regahi-
ed the possession of it and has it in his custody.

Upon 2 sitigle count in trover a plaintiff may recover the value of several arti-
¢les taken and converted at severdl distinet times and places.

A, having by wrong taken the goods of B, and sold them to C, B brought an
action against C, for the goods, which action was adjusted between the par-
tiés, and a certain sum received by B, of C, for the goods ; it was held that

“this adjustment was no bar to an action of trover by B, against A, for the
game goods, although it might go to mitigate the damages.

Whiere, in trover, the conversion was alleged to have been made by the defend-
ants; and another person, on whom the writ was not served, it was held, that
the actien was sustained by proof of a conversion by the defendants alone.

- TrovER for masts, spars, and logs. The conversion
was alleged to have been made by the two defendants,
and another person upon whom the writ was not served.

The cause was tried here upon the general issue, at

October term, 1827, when it appeared in evidence, that
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the plaintiffs, for several years before the year 1825, Bamoneia.
turned into Connecticut river, at Dalton, large quantities Dayis ot a
of pine timber without being rafted, or under the imme-
diate care and control of any person, or persons whatev-
er, otherwise than that individuals were employed at
certain places upon the river to colleet it. The timber
put intoe the river in the spring of 1824, floated down to
Bellows’ falls, at whiech place, and on the way from thence
to. Snow’s mills, below, sundry hands were employed by
the plaintiffs, to take up and secure that part of the tim-
ber which went over the falls. Some of the timber lodg-
ed on Wells’ flats, between Bellows’ falls and Snow’s
mills, a part of which was taken away by the plaintiffs
in the June following ; and the residue was placed under
the care of a person in the neighborhood, until there
should be sufficient water to remove it with convenience.
This timber lay upon the flats until the next October or
November, when the person having the charge of it, col-
lected it together, except one large piece which could
not be removed, and secured it by a boom. The timber
thus secured, and the large piece which could not be re-
moved, remained in this situation until the next spring,
when, in the month of March or April, on a rise of the
water, the defendants took away the said large piece,
and a great portion of the rest of the timber, and sold the
same at Snow’s mills, to one Safford. It also appeared,
that, about the same time, the defendants brought two
other rafts of timber to said mills, and there sold thems,
in which were pieces marked with the mark of the plain-
tifls.

~ From evidence introduced on the part of the defend-
ants, it appeared that the plaintiffs, having (commenc,ed
an action against the said Safford for the timber which
the defendants took from Wells’ flats, and-sold to him,-on
the 17th September, 1825, after the commencement of
this suit, compromised with Safford the action which had .
been brought against him, and received $68, 37, in full
for the timber.

dead A
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On behalf of the defendants, it was contended, 1st,
That the timber had been put into the river under such
circumstances that it was forfeited under the statute,
entitled ““ an act regulating the mode of putting pme tim-
ber into Connecticut river.”

724, That with respect to the timber taken from Wells’
flats, the adjustment made with Safford was a legal an-
swer to this action.

“8d, That there being only one count in the declaration
the plaintiffs were not entitled in this action to recover
for several distinct parcels of timber, taken at several dis-
i‘inct timeg and places.

“4th, "That the conversion being alleged in the declara-
tion to have been made by the defendants and another
person, proof of a econversion by the defendantsalene,
did not support the declaration.

“But the eourt instructed the jury, that, although the
timber might have been put into the river at Dalton, un-
der such circumstances, that it might, while it was upon
the river, or the banks thereof and not under the care of
the owners or their agents, have been l‘awquy seized, as
forfeited, under the statute, yet when the owners had re-
gained the possession of it and put it under the custody
‘of proper agenis, it ceased to be liable to seizure.

The court further instructed the jury, that the adjust-
ment made with Saflord, with regard to the timber
which the ‘defendants had sold to him, was not a legal
answer to this action with respect to that timber, but
that the plaintiffs were still entitled to recover for the
detention of it, and the difference which there might be
between the value at the time it was taken by the defen-
dants, and at the time the admstment was made with Saf-
for

“The court also instructed the jury, that the defend
ants were answerable in this action for any, and all con-
versions of thie timber described in the declaration, which
took place previously to the teste of the writ, and that
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they were answerable for all conversions made by them Barron etn.
jointly, whether the other pérson who was alleged in the Davy st'a
declaration to have joined inthe conversion, was in: fact
connected with them or not. S ¢

Under these directions the jury returned a verdict for
the plaintiffs, and the defendants moved for a new trial,
on the ground that the jury were misdirected.

J. H. Hubbard, for the plaintiff. ;

‘Itis contended, that the timber, while in the: custody
of the agent of the plaintiffs at Wells’ flats, was liable :to
be seized by the defendants as forfeited.

The words of the statute are, ¢ th’xt—-—-all pine tlmber
found floating in said Connecticut river, without being
rafted, or under the immediate care and control of some
person, or persons ; and also all pine timber which, by
being put into said river without having been' rafted or
under such control, shall be found on the banks or mead-
ows adjoining said river, shall, and hereby is, forfeited
1o any person-who will toke up the same.”  Under the
first part of this clause in the statute, the timberis not
forfeited unless it be found floating.  If it should float
through this state into Massachusetts, it could not be
taken there under this act. It could be taken there on-
ly, if forfeited, under some act of that state. :

It is not pretended that this timber was found ﬂoatmg
at all.  Itwas found at rest, within the state of Vermont;
under the care and eontrol of the owners B

Timber is not forfeited under the last part of this clause
in the statute, when found on the banks -and meadows
adjoining the river if it had been before rafted, or if it be
under the care and control of the owner. S

- To be. forfeited, under this part of the clause, it must
be found on the banks and meadows within this state,
because it cannet be contended that the act ean operate
beyond the limits of the state. ,

I the timber s forfeited only. to him who Wﬂl seize the
same, then, if the original owner regain the possession,
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Barron 14 lie of course either holds it by his original title, or-by vir-

s
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tue of taking it-up as forfeited. He would certainly
have as.good airight to seize as any other person.. -
With respect to the settlement made with Safford, that
can only go in mitigation of damages. If there has been
a eonversion, trover lies, although the goods converted
have been restored to the true owner. The restoration
of the goods only goes to mitigate the damages. 1 Chit-
ty’s PL 155 ; 6 Mod. 312, Baldwin v. Cole ; Buller’s N. P.
46 5 Bacon’s Ab. < Trover,” D. ; Com. Dig. *action on
the case for trover,” E. h
The defendants; in this case, took the mastlogs, cut

them up, and sold them as mill logs. They having no
property in the timber could convey none to the purcha-
ser. The owner might therefore bring trover against
the -purchaser to recover their value as mill logs. But
the purchaser, instead of defending the action paid the
value of the timber as mill logs. This can be no bar to
a suit against the first taker. Suppose the defendants,
ingtead'of selling the logs had returned them to the plain-
tifls. Thatwould only go in mitigation of damages, accor-
ding to all the authorities. The plaintiffs, then have a
right to recover of the defendants the value of the masts,
deducting the value of the logs returned. '

“As to the direction of the court to the jury. that the de-
fendants were liable for any and all the conversions of
the property described in the declaration, which toock
place before the commencement of the action, we think it
elear, that several conversions may be given in evidenee
on the same count. In assumpsit for money had and re-
ceived, several contracts may be given in evidence, on
one count. It is equally proper, in trover, to give in evi-
dence several conversions. Itis not the praetice in tro-
ver to insert more than one count. It would encumber
the record without any possible benefit.

"We have not been able to find a single declaration in
trever eontaining more than one count.
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We do not find the question raised and decided; but we Bamm ot g
find the practice to have been to give in evidence sever: Dayis et &

al conversions under one count without objection. 8
Taunt. 237 Feathersionhough v. Johnson ;4 B. & C. 941,
Blozam v. Sunders ; 3 Wil. 882, Rockham v. Jessup.

Many more cases might be cited, but it is deemed un-
necessary. Itis contended that the verdict being accord~
ing to the evidence, and the equity and justice of the
case, and the objections merély technical, there ought
to be judgment on the verdiet, unless it can be shown by
the defendants, by adjudged cases, that this cannot be
done consistently with the law of the land.

Mead, and H. Hubbard, for the defendants. ~

The opinion of the eourt was delivered by the chlef'
Jjustice.

The first question, which this ease presents for our de—
cision, is, whether the timber, which the defendant took
from Wells’ flats, was there under such circumstances,
that they might lawfully seize it as forfeited ? ,

We shall not stop to consider, what influence the cir-
cumstance that Wells’ flats are within the limits of Ver-
mont, if the fact be so, ought to have in the decision of
this question, because the case does not state where
those flats are, and beeause we think it clear, on another
ground, that the timber was not, under the circumsian~
ces, liable to be seized as forfeited.

The title upon which the defendants rely, is founded up-
on a penal statute, and cannot prevailunless a fair inter-
pretation of the statute will sanction its validity. Under
the first part of the clause creating the forfeiture, in or-
der to give a right to take up the timber it must be found
floating, without being under the immediate care and
control of any person. It is not enough that it may have
been previously so floating, that it might have been law-
fully taken up. 1If, at the time of the taking, it is under
the control of the owner, or his agent, the takmﬂ ig ﬂ-»
legal. : o
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Under the other part of the clause creating the forfeit-
ure, timber found upon the banks or meadows adjoining

the river, in consequence of its having been put into the

river wn:hout having been rafted, or under the centro} of
some person, seems, at first view to be, according to.the
letter-of the statute, forfeited, even when so found in the

_cu/stody of :the owner. - But is this the true meaning of

the statute ?

.+ The tlmber liable to forimture, whether it be found
ﬂoatmg or upon the shore, is. forfeited to him who will
ake up the same. - When .an individual takes property

_which is in the custody and possession of another person,
it is believed that in common parlance, he is never said

to:take it up. - A person is said to take up property which
is not in the possession of any other person. The words
are used in that way, in this very instance, with respect
to the timber found floating.  So people, when they take
possession of stray cattle, are said to take them up. The
expression is used several times in the statute of Febru-
ary: 9;,1791, entitled ¢ an act relating to. strays and lost
goods,” and. the act in addition to it, paqsed in 1814, 1
N. H. Laws, 408, and 411.

It therefore seems to us, that the language of the stat-
ute, taken altogether in its common acceptation, does not
warrant the seizure of timberin any case, when found in
the custody of any person, whether it be so found upon
the land or upon the water.

It is clear, that if the timber be taken up on the water,
it-must be taken in delicto, and when out of the custody
and control of the owner. The moment he gains posses-
sion again the right to take up ceases, and the forfeiture
is purged. And we cannot bring ourselves to believe
that it was the intention of the legislatare to prescribe a
different rule, when the timber should be found on shore.

The timber is forfeited, only when found out of the
custody of the owner, and under circumstaneces where'it
cannot be supposed that the owner is to be readily known
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or found. This is certainly the ease so'long as the tim- Bﬁ!mn ot
ber remains upon the water, and we cannot believe that Da is ot 4

while the legislature did not see fit to authorize the seiz- ~
ure of - the timber while in the custody of the owner; on

the water, it could have been the intention to subgect it -

to such a seigure on the land.

We are, therefore, of opinion, that the tlmber, at t;he
time it was taken by the defendants, was not liable to
be seized as forfeited, because it was in the custedy and
under the control of the owners. i

Another question; which is-raised in thls case; s,
whether the plaintiffy could be legally permitted to show
several distinct conversions of the property, there being
only one count in the declaration ? ; :

In trespass, unless it be in cases where the: plamuff
declares with a continuando, or alleges the acts to have
been done on divers days and times; no more than one
distinet trespass can be proved under one eount. 1 Chit-
ty’s Pl. 384 ; 2 ditto, 367, note §; 1 Saund. 24, note 1.

But there is a great difference between trespass and
trover. . Trespass lies only where there has beena tak-
ing of the goods of the plaintiff; with what the law de-
nominates force. The very git of the action is the dis-
turbance of the plaintiff’s possession by foree.

Bat in frover, the defendant is suppesed to be in the
possession of the goods lawfully, by finding, and the git
of the action is an unlawful conversion of them; whiléso
in-possession, to his own. use. Itis.wholly immaterial
how or at what times the goods may have gone intoithe
possession-of the defendant, because although he may
have obtained possession:of them by wrong, that wrong
is waived, and the plaintifil seeks redress only:for:the
wrong- done Ly the defendant, in exerecising a-dominion
over the goods, after they came to his possession, which
was inconsistent with the plaintifi’s right of possession
and-property. «This exercige of-dominion over the prop-
erty may consist of various acts done at various times,

VoL. I. 44
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Bar'mn et s the whole of which constitute the injury of which the
Davia m,; ~owner complains.” - There iy norule of law, which re-

quires that the particular acts which go to constitute the
conversion should be specified; but it is- sufficient to al-
lege, generally, that the defendant converted the goods
to his own use, and evidence of any acts of the defend-
antat any time ‘previous to the commencement of the
suit, inconsistent with the plaintiff’s no'hts and property
in the goods, is competent evidence to maintain the alle-
gation.. There are cases, in which the law, if it were
otherwise, would  be wery  inconvenient, if not: absurd.
The in¢onvenience of arule requiring a plaintiff to spec-
ify the various acts that may go to constitute a eonver-
sion, may be very distinctly seen by supposing such a
rule must be applied in a case like that of Wilson v. Read,
8 Johns, 175, which “was trover for a- hogshead of Tum,
brought by one tenant in ¢emmon against another, and
where the conversion of the rum consisted in a sale by
retail.

‘With regard to the settlement with - SBafford; we thmk
that theanswer given by the counsel of the plaintiffs, is
decisive. Buch a settlement amounts to nothing more
than a restoration of the goods, which goes only in miti-
gatmn of the'damages.

“Nor is the objection well founded, that the eonversion
is'alleged to have been made by the defendants and an-
other person.” “Forin an action in form, ex ‘delicto; it is
well settled, that one defendant may be acquitted, and a
verdiet taken agamst other's 8 East, 62, Govet v." Rud-
uidge, et o. ' : SR

12\: € are therefore of opmmn that there miust be

' ﬁcdgment on the verdzct




