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submission, takeunder an referees themselves ttaeIf, wholeunqualified upon
law,a of eand decide thanotherwis the court wouldquestionresponsibility,

inhave a lawknowing; or, case, is,done if such what the tochoosethey
and toaccordingit, decide what consider thedisregard and goodthey equity

the arecase,conscience of the bound the decision.parties by
a distinct of law is underreferred, circumstances that show in-So if anquestion

law,& the that of thethe referees shall be oftention the law the case,parties
decision,wiil bound the howeverthe be erroneous.byparties

the when theirjudgment judgmentreferees,of has beenAn erroneous ex-fairly
a setgroundalone,is sufficient to aside annot award.ercised,

to decide tointending according law, mistake thereferees,But when thislaw,
to the award.objectionais good
that to decide accordingreferees intended to wherelaw,will beIt presumed,

thatagreedit was the decide to the law andaccordingshouldparties theyby
justice theof case.

Assumpsit 18,a note for datedupon $150, January
1822, defendants,the and to theby payable plain-made
tiff in withyearone interest.

referees, aunderThe had tocause submittedbeen
the;rule of this court and it had been betweenagreed

uponthe causeparties, thethat referees should decide
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(Jreenough and at the theand that tcs-just hearing,legal grounds,
betimony of the should admitted.parties themselvesUoif'ect a._

athe made inreportthe refereesparties,After hearing
defendants movedfavor of which the theplaintiff,the

itthat was bothagainstto aside on thecourt set ground,
the law of the cause.and justice

Kent, for the plaintiff.Nesmith and Moody
for the defendants.Webster,

C.Richardson, opinionJ. the of the court.delivered
referees, byThe who were chosen the to de-parties

cause, made a in favor ofreportcide this thehaving
now the court to set.move thatthe defendantsplaintiff,

is,decided,be wheth-; toquestionand theasidereport
shown, on which the motionis cananyer groundlegal

?be sustained
contend, ofthat the thebyThe defendants agreement

andto be uponwas decided just legalthe causeparties,
words, ;law; in that theor other toaccordinggrounds

therefore, be havemust, presumed to intendedreferees
have; mistaken the law ofthey whollyto thatso decide

therefore,not,isthat their decision whatcase, andthe
be,it should and not tooughtintendedthemselvesthey

stand.
settled, that, unqualifiedunder anIt seems to be well

theupontake themselvessubmission, if the referees
lawand a of other-questiondecidewhole responsibility,

done, is nohave thiswise than the court would good
case,aif,So in suchfor the report.reason asidesetting

is, tochoose disre-the law the refereeswhatknowing
what think beit, totheytoand decide accordinggard

case, the isreporttheofthe and conscienceequity good
aAnd distinctwhennot, cause,for rejected.this beto

else, referred, underis suchlaw, nothingof andquestion
thethe intention ofcircumstances, par-thatas to show

be the lawshouldrefereeswas,ties that the law of the
decision,the how-byof case, are boundpartiesthe the

made.erroneous, fairlybeitprovidedever
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ofaside, on the simple groundis aNor to be setreport
referees, when their judg-an erroneous of thejudgment

the matter submitteduponment has exercisedfairlybeen
to abide the de-to having agreedthem. For the parties

cision, mayof the refereesimpartial judgmentwhich the
must,made, how-decision, fairlywhenpronounce, the
referees, in-whenerroneous, Butever be conclusive.

law, thislaw, mistake theto decide toaccordingtending
and.cor-is a reason the should interferewhy courtgood

Because, case,a award isrect the mistake. in such the
not what the intended it should be.referees

mistake,When a of theyreferees have made which
sensible,are this weupon proof usuallythemselves of

forsend the back to them correction.report
seem to be ad­principles manyThese sanctioned by

ibid,;1 Ch. C. 101cases. Johns. Herrick v. Blair­judged
; 364,v. Thurman­ 9220, Roosevelt v. Wal­Vesey, Young

Caldwell,; ;52­—­66­ 1 365,ter­ Jr. Price v. Wil­Vesey,
.; ibid, 369, ; 48, Delverliams­ Knox v. 1 Taunt. v­Symonds­

; 1Barnes; ditto, 251,6 v. Swans.Wahlenberg Lageman­
; ;C. Jr.551, 15,55­ 2 Ch. and 361­ 2 Mor­Vesey,Johns.

; ditto,v. 6; 447,18 AndersonVesey,v. Mather­ Darcy­gan
; ;282, East, 357,351­ 13 Chasev.Kyd,v.Ching Ching­

; ;3 East, 18, 106,Kent Estob­ 1 M. & S.Westmore­ v. Price
;Hollis; ditto, ; Gallison,2 B. A. 691­ 237­ 2 61,v. & 3

v.Kleine Catara.

case, were,In this the ofthebyreferees agreement
it,the decide ac-parties, as we understand torestricted

to that theylaw. We mustaccording therefore presume
;intended to make the law havetheytheir and ifguide

law,mistaken the reason, whythis will a re-be thegood
shouldport not be accepted.

It therefore ofbecomes to examine the factsnecessary
case,the as arethey in affida-exhibited the andpapers

vits, which have thosebeen laid us,before and compare
facts with the law.

December,On 1st 1821,the farmhisconveyedRolle
to in feeGreenough and in awith conditionmortgage,
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1ífCfiflOUgi 1821,1,Rolfe Decemberthat should two notes datedpay
V.

$423, oneto to Cerisli andamounting together payablelio líe et a.

Rolfe as and asby principal, surety,Greenoughsigned
and should save Greenough harmless.

1822,March,theOn 30th Rolfe made mort-another
pay-of same farm to secure thethe togage Greenough,

Rolfe,of andment a note of date for made§150, bythat
;to and paymentalso to secure thepayable Greenough

founded,of whichthe note on this suit and which wasis
for a from anddebt due to wasgiven Moody Greenough,

as surety.Rolfe abysigned
1823,In the course of indebtedyearthe Rolfe become

labor, December,to in the ofMoody for sum and$108,
shouldwasyear,that it between them that Rolfeagreed

topay that sum note.upon thisGreenough
farm,On 1824,the 10th Rolfe theJanuary, conveyed

to toconveyedwhich had been as aforesaid Greenough,
inGreeley,Samuel in fee and to secure themortgage,

1, 1824,of a note dated forpayment January $500.
1824,the upon14th this noteJanuary, Moody paidOn

to Green-principle,two interest and theyears’ §28,46,of
he; March, in year, paidand the 20th the sameonough

17thto and on the De-same a sum §12,the further of
of thisthe amountcember, 1824, Thus wholemore.§2

debtthebecameunpaid, propernote which remained
afore-of to it aspayRolfe, Moodyhe withhaving agreed

said.
allGreeleyto1824,the Rolfe releasedJuly,On 20th

his in farm.theright
payto allaffidavit, GreeleyRolfe in hissays, agreedthat

suit, andnow innotedemands,Greenough’s includingthe
thefor farmobtaincouldaccount with him for what he

;to Greenoughpaidthe to beabove sum thus agreed
on whichconsiderationtheand that this wasagreement

Hethe farm. fur*inhe all hisGreeley rightreleased to
note hadthat thissays Greeleyther that was informed

andpaid,must beRolfe, andofbecome debtthe proper
Greeley; beforethat and thatto itGreeley payagreed
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Greenoughtook Rolfe to whothe release he went with Greenough,
1!.

stated to whole amount due this note.Greeley the including Rolfe ct a.

affidavit,in his that calledGreeleysays,Greenough
amount of his claimupon him theto ascertain against
amount, near asRolfe, that he him the as he couldtold

interest,a of the and includedwithout cast thismaking
note, in amount stated.the

affidavit,Greeley says,in that whenhis Greenough,
application was made to him to ascertain the amount of
his claim , he, Greeley,stated it to be did notthat$600
know that he ifmuch,should have to more thanpay any

;to of the$600, that he had noGreenough knowledge
;second that the other and the notesmortgage mortgage

against Rolfe were considered when he the quittook
Rolfe,from toclaim and he expected to Green-pay those

more,and noough, Rolfe,and that between him and the
amount secured by the first was consideredmortgage as
cancelled.

What is evidence,the amount of this when taken alto-
?gether says, GreeleyRolfe that lo toagreed pay

note. What doesGreenough Greeley saythis ?to this
—In order to statement,understand Greeley’s it is ne-

tocessary understand the state of informationhis on this
atsubject the time he took evident,the release. It is he

had never seen the had noand in-mortgage, particular
formation, whether there was or more.one mortgage

It evident,is that the between himagreement and
Rolfe, was not toconfined the first inmortgage partieu-
lar, admits,for Greeley that he toexpected pay $600,
whereas time,the atfirst that amounted tomortgage,
less than What, then, mean,$500, Greeley when,does
after that he had no notice of the secondsaying mortgage,

testifies thathe the other considered,wasmortgage when
tookhe the andquitclaim, the amount of the first mort-

?considered asgage cancelled becannot understoodHe
mean,to that the first con-particular,in wasmortgage

sidered, is evident,for it he had no ofmore knowledge
the first of What thenthan the second. didmortgage

i.vol. 46
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Greenough had,? have if heThe he couldhe mean only meaning
intruth, and Ids state-to tell the be consistentintendedeta.Rolfe

onement, was, onlythat he that there wassupposed
secured that consider-bythat the notes weremortgage,

Greeleyas Ifcancelled.and the amount considereded,
differenceunderstood, there is no substantialto be thusis

and that of Rolfe. The circum-his statementbetween
mort-onethere wassupposed onlythat Greeleystance

immaterial. amount due to Green-was Thewhollygage,
circumstance, Greeleymaterial and of thatwas theough,

; byand that to be Gree-paidinformed amount waswas
Rolfeand be considered as cancelled betweentoley,

and Greeley.
contract, then, under which took the quit-The Greeley

that,claim, was, farm,he should sell the the amountpay
and account with for the balance.due to RolfeGreenough,

1824,December,21st the wholeGreeleyOn the paid
due to and took anamount ofGreenough, assignment

;and oftwo the notes and heGreenough’s mortgages,
this action name,in to recovernow brings Greenough’s

the amount of one ofof these defendants the notes thus
paid.

The circumstances which have induced Greeley to
this suit, are He sold the farm forthese.bring $1100.

He has paid land,to redeem théGreenough, $700,about
and the remainder of the which received formoney he

farmthe is insufficient to the debt due frompay Rolfe to
himself. And insolvent,as Rolfe is now Greeley will
lose in transaction,the the note,amount of this unless
he can itrecover of real inMoody. questionThe this
case, is, therefore, who shall amount of this note,lose the
Greeley or Moody.

shall,We in the first consider how theplace, case
stands upon the facts, ofadmitted tes-independently the

oftimony Rolfe and Greeley.
The land was first by Rolfe to Greenough.mortgaged

It was then to When tookGreeley. Greeleymortgaged
a them,ofrelease asredeem,Rolfe’s to betweenright
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«roeuonghin smi-­estate feebecame of an absoluteGreeley seized
from Rolfe Greeleytoand debt duethepie, prima facie, itolfbota.

So Greeleymust be considered as whenextinguished.
thetook an of estatemortgages,Greenough’»assignment

the in himof and unitingthe of mortgageemortgagor
secured those mustthe notesprima by mortgagesfacie,

as is abe This wellprincipleconsidered extinguished.
300, ;2 N. H. v.EatonRep.settled rule of law. George­

Bassett;294 3 339,3 N. H. v. v.Rep. VeseyTaylor Selby
;n; 120,ibid, v. 3 Johns. Ch. R.Alsto­ Brydges Brydges­

53, ; ;Gardner v.ditto,Astor­ 1 Nicholson 7417,v. Halsay­
v.278, ; 460,1 Coatesv.Cowen,Johns. R. Collins Terrey­

3; ;Cheever­ 18 Ch. R. 53.Vesey 384­ Johns.
ofIndependently, then, testimonythe of Greeley and

Rolfe, no or equitable appears,eitherground legal on
which this is,suit can be maintained. presumptionThe

when Greeley paidthat to the amountGreenough due to
land,latter, he redeem his andpaidthe it to own liad

full of the possessionthe in of thepaymentthe benefit
land thatfree from incumbrance.

But the oftestimony theGreeleyRolfe and relieves
from this difficulty. It was notplaintiff Greeley’s object

buy the in to theequity,of Rolfe redeem land.rightto
him,that was conveyedBut to to enable him toright

land,of the anddispose proceedswith the pay Green-
and account thewith Rolfe for rest the money.ofough,

case,the theSuch Rolfe tobeing by Greeleynote given
not to be considered as For thatought extinguished.

havecould not been the of theunderstanding parties.
the ofGreeley took equity in order toredemption enable

to sell the land.him He took it to sell as ofthe agent
Rolfe, inand not satisfaction of his debt. It would there-
fore, hold,be to that inunjust such a ofcase the union
the estates of the and the extin-mortgagor mortgagee

the debt.guishes
But Rolfe,if Greeley took the ofquitclaim as the agent

land,and under a that paycontract he should sell the
the to with Rolfeamount due and accountGreenough,
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balance, arises,for the whetherquestionthen the in re-
to this viewsuit,lation is ofGreeley this theplaced by

beenanycase on better than have with-lie wouldground
out this testimony.

shallWe first inconsider, stands thishow the case
between Greeleyand haslight Greeley paidRolfe.

notes.and an ButGreenough, taken of theassignment
has he ?paid supposeshow this This the caseview of

;it haspaidhe with hethat funds Rolfebyfurnished
land,Rolfe’s and out of as Rolfe’ssold the proceeds,

paid in realityThis hasagent, debt thenGreenough.
be,been What can thereby pretenceRolfe. thenpaid

onname, anya inGreeley can, inthat suit Greenough's
the contents ofand of Rolfejust legal principles, recover

? bal­this note be theGreeleyRolfe liable tomay pay
due on him.ance the note which holdsGreeley against

has paidBut andhe this note cannot law beby compél-­
led to itpay again.

in the place,But next how onstands the case the evi-
betweendence and ?Greeley Moody MoodyAlthough

originallywas the toyetprincipal, paid Rolfe thehaving
note,amount now claimed must,to be heupondue the

at this time be asconsidered a And if thesurety. debt
has been paid the itby principal, clear,is that the surety
is discharged.

is thenThere so far as appears thefrom evidence in
case,the no whatever, onground which this canaction

be sustained. The hasplaintiff law norneither equity
on his side.

We have looked into the theof referees toaffidavits
ascertain the ground on which Itdecided.they appears
that the evidence before them whichwas the same has
been laid before us. allThey state it as their opinion,
that is justit that ,the shouldplaintiff andrecover two
of state,them as the of their thatground opinion, they

“couldnot see that ofeither the defendants have ever fur-
nished Greeley or oneGreenough cent towards the pay-
ment” of the sum to besought recovered in this case.
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no theIt is matter of that referees shouldsurprise have
they Theyto the conclusion did. notcome were law-

to thenor accustomed whichyers, investigations were
andclearly, decideto understandrequired correctly, the

case presented.which thequestions
andwhen statedplainly explained, theAlthough cause

all doubt,free from weyetto have foundbe itseems re-
a careful tovery examination collect the realquired case

mass of and to state andevidence, explainfrom the it.
confess,weis, surpriseIt matter of that a ease of this

underkind should have submitted such restrictionsbeen
referees, toimposedas were the men who doupon not

to the profession. It unreasonable tobelong expectwas
that they would be able to andinvestigate apply correct-
ly, the must the case.which Itlegal principles govern
is certain that totallythe referees misapprehended the

of the case. Theynature decided insay theythat favor
of the notbecause could see thatplaintiff they either of

paid cent,the to Greeleydefendants had a to discharge
Greelysum whichthe claims to recover.

Yet it was not disputed before the thatreferees Rolfe
had made a conveyance farm,to of aGreeley which

had clear,sold for itGreeley and was from$1100, the
evidence, that if that was not made underconveyance
such circumstances as to this note when Gree-discharge

aley conveyance Crecnougli,took from it made un-was
der a contract that payshould this note out ofGreeley the

of the sale of Andthe farm. it wasproceeds not dispu-
paidGreeleyted that had it.

case,Whatever view is taken of this this inmust,note
law, be considered as As the referees weredischarged.

thebybound of the to decideagreement, parties accord­
law,to they must he toing presumed have intended so

decide,to and as thev have mistaken law of the ca­the
,e­s­their report he,is not it and can­what intended tothey

not be setaside.accepted. Report


