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Chesley.State versus DanielThe

inrecognizancea entered into courtdebt of commonaction of theanIn upon
condition that thewith shouldin a case of respondentbastardy, appearpleas

leave of the butcourt,and abide the or-future termat a withoutdepartnot
in the there was no averment in thethe courtof declarationder premises,

called tobeing according to the tenor ofthe the re-appearrespondentthat
for cause thedefault,made this declaration was held to becognizance and.

insufficient.

declaration,Debt. It in thealleged, that onwas the
1825, Dame,February,23d one Sally made her com-

to a of the saidjustice peace, theplaint against Chesley,
that ashe was with child which ifalleging pregnant bora

bastard,abe and that the saidalive wasmight Chesley
;of saidthe father the child theuponthat said com-

had,such that the said Chesleywereplaint proceedings
holden inat the thispleas,court ofappeared common

in to the saidcounty, 1825, complaint;to answerAugust,
next termsaid continued the thenand the tocause was

;1826 at whichcourt, January,said inof the holden
court,before saidandterm, Chesley appeared,the said

sumstate, in theto thehimself indebtedacknowledged
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the,of as well for the the said for$300, use of asSally
made,town beof Durham if default should in the condi-

“was,underwritten,tion thatwhich the said Daniel
should appearancemake his before the ofcourtpersonal

Gilmanton,atcommon be theto holden on firstpleas,
next;of then and then andTuesday there an-August,

&c,swer the and notto withoutcomplaint, depart leave
of the but the of court inabide order the the prem-court

Yet,ises.” the said Daniel did at saidalthough appear
court,last hementioned therefrom withoutdeparted

court,leave of the same and in of thecontempt authority
ofthereof, to the tenor hiscontraryand recognizance,

not sameand did abide the order of the court onmade
action,anwherebythe premises, &c-

“bar, 1st,inThe defendant pleaded That lie departed
court,the thefrom term of in the plaintiffs declaration

mentioned, with expresslast the andleave ofauthority
the thereof.”justices

“ he, Daniel,the2d, That said orders ofdid abide all
Daniel,said made known to him,court at thethe said

court aforesaid.”
To these there awas inpleas demurrer and de-joinder

murrer.
Ela and for the defendant.Woodbury,

case,Whatever may be the of indefects the thispleas
it is apparent, that this declaration becannot supported.

In the first place, the on which ac-therecognizance,
founded,istion is not authorized the statute.by

byThe statute securityauthorizes the takecourt “to
way of of the hisrecognizance person ap-so forcharged,
pearance at future al-any term.” hereThe declaration

that the respondent appeared. Suchléges, appearance
fulfilledthe of Theanycondition legal recognizance.
condition of this beyond that is void.recognizance

In thethe next toplace, awhen is maderecognizance
state, breach,in an action athereon, ofthe allegation
in thepais, byis sufficient,not must appearThe breach
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laidrecorded, This isprinciple&c.record, defaultbyState as

v. Ford,J. in v.Parsons, BridgeC.byand explaineddownChesley.
has this delect.643. This declarationMass. Rep-4

matter of record.bydefaultof ais noThere allegation
ato takeauthority recogni-Further, the court had no

name of thezance in the state.
Sullivan, state.Mitchell and for the

sever­C. J. has takenRichardson, defendantAs the
case, shallwedeclaration,to the in thisexceptionsal

because, ifthe place,those in firstexceptionsexamine
unnecessaryfounded,of beany one them be well it will

it an establish­to merits of the pleas,examine the being
partytherule, is be given againsted tojudgmentthat
Chitty’s1whose indefective substance.is firstpleading

l. 647.P­
is, that thereofOne the to theobjections declaration

conditionis no of thesufficient of breachanyallegation
of the recognizance.

As no debt is dueby the theofvery recognizance,term
condition, it is veryis a of the clearthere breachuntil

insufficient,that the must be unlessdeclaration adjudged
a breach of is dulythe condition alleged.

The statute under which thisof the recogni­language
utaken, is, saidzance was and the court take secu­may

ofrity by way of the so forpersonrecognizance, charged
his asappearance at future termany maybe necessary.”

And of inthe condition the thisalthough recognizance
is, terms,case in that shouldChesleyto bealleged appear

at court,the answer to the and notcomplaint, depart
leave,without court,but of the inyetabide the order

substance, this,it that heamounts to should be rea-only
dy court,in when order thecalled, anyreceive courtto

make inmight the was not thatnecessarycause. It he
should have any then,Ifappearance.entered he was
there ready, called, andwhen to do receive what the
court order,might there no breach of thewas condition.
Indeed, there could be no breach of the untilcondition
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Slatecalled,IT,he he neglect-was called. when hadregularly
v.ed ato have been breach of theappear, this would con- Chesley.

haddition. ff he orafter refusedappearance neglected
court,to wouldany order of the it have aperform been

havemightfor he been committed tocontempt which
prison, abut would not have been breach of the condi-
tion of this recognizance.

aWhenever enters intoperson toany recognizance
court,the for his atappearance in thestate,state this in-

variable practice has been to called,have him to answer
the of hisaccording to tenor and in caserecognizance,

he does not appear, to have his default itrecorded- has
never been if a sosupposed personthat recognized mere-
ly the license;left court without the condition of the re-

broken whetherwas he calledcognizance was or not.
safe,The and in cases,convenient theseregular, course

is, default,to the as well as the ahave recognizance,
matter of record.

TheIn the case of Commonwealthv. 9 Mass.Downey,
520, which was a scireRep. aupon recognizance,facias

the todefault was averred appear of record.
whole,have,We on the no hesitation in holding,
case,an in this thataverment the defendant being

called his did notupon recognizance butappear, made
necessary toabsolutelydefault the maintenance of this

wesuit. And are also inclined to be of opinion, that the
be averred to ofappearmust record.default

substance,inIt is a defect in this declaration, that
inis whichnothingthere it amounts to an allegation,

;that called madeChesley, upon being default and for
ofthis cause are thatopinionwe there must be

Judgment thefor defendant.
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