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ANDARGUED DETERMINED

ITT THE

SUPERIOR COURT^OF-"JUDICATURE.

THEFOR

ROCKINGHAM,OF SEPTEMBERCOUNTY TERM,

A. D. 1828.

George versus Levi Clark.Barker

C,A B and had a whichcloses,three he usedof toThe owner way by pass
the close CthroughB,the closes A and he afterwards;between conveyed

with theirA and was held thatB,closes thetwo appurtenancesthe way—it
did notclose C,thethrough pass.

haveneighborhood longin the been accustomedthat the toProof people pass
the close without that thethrough showing has beenin a certain way way
of the orclose, made,the owner orthrown therepairedopen by by public,

of athe existence highway.establishnot sufficient to publicfa
an useof founded on of the samerighta forway, uninterruptedA claimed
close B—itthe of was heldthroughthan to bemore com-twenty years,

a grantthe of from theevidence to rebut that Buse, hadpresumptionpetent
theploughed declaringthe that A had noway,within right,uptwenty years

the declarationwas not when was made.although A present

Trespass andfor theentering plaintiff’sbreaking close
inpleaded bar, first,The defendant ain Stratliam.
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;in .Baffearloctis asecondly,the quo pri-public highway through
•b.;.same, issuesandvate were joinedthe onway through (■■¾

. ..ways.tliesc
term,at SeptemberThe was tried herecause 1827,

defendant, toin orderwhen show thatthe there was
close,a the offered topublic through prove thathighway

and hadin otherspeople beenneighborhood longthe ac-
close,to the not only foot,customed onpass through but

;with as he did offer toteams but not show that a
made,hadway ever been or or repairedopened, as a
evidence,thehighway, law,the court asrejected in in-

to asufficient ofprove the existence highway.
It inappeared evidence, Moses Clarkthat seiz-being

ed of C,the A Bcloses and situated as marked on the
plan below, and athere way which hadbeing been com-
monly used to pass A,from the B,close to the close

waywhich is onmarked the said d,,plan conveyedc—
B,the Acloses and with their appurtenances, to the de-

fendant, who contended at trial,the that the way
C,the closethrough which was the close described in

the declaration,plaintiff’s passed by conveyancethat to
the defendant as appurtenant closes,to the two other
but the court thatruled the said did thatway not pass by
conveyance.

The defendant endeavored uninterruptedto show an
use of .waythe marked to passon planthe e—d from.
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A, to B lor ■,the close more thanclose twenty yearsBarker

the piaintiff^1C not ^cenanc^to S^lew use uninterruptedCl-Irk
twentythat within years, Moses Clarkproved

C,of the close thethe owner marked onbeing plan,
that thethe the owner of clo­up way declaringploughed

of didA B no there. But it notwayses and had right
made tothis declaration was the owner ofthatappear

A and B.the said closes
admission of this in theTo the declaration evidence

but the court theobjected, overruled objec-defendant
tion.

for plaintiff,verdict theThe areturnedjury having
upa trialthe newdefendant moved the court to grant

theon case.foregoing
Mason,Tiltonand for the plaintiff'.

thefor defendant.Woodbury,
Richardson, C. J. ofopiniondelivered the the court.

is,case,One of the be decidedquestions to in this
Clark,the of his closesbywhether Moses two ofgrant

a anothertheir appurtenances, passed waywith through
tohim, passhad been usedto and whichclose belonging

?theof the to otherfrom one closesgranted
is to well settled. isbelieved be TherequestionThis

a ofdoubt, one man has waythat when right throughno
another, of isway appurtenantof which rightthe close

land, appurtenancesa his land with itsofto his grant
But a man cannot have aof way.thepasswill right
land, of hisindependentownhiswayof throughright

a wayhadhaveClark mayMosesto the land.right
notit was antoin But his rightlocusthe quo.through

easement.existingnoeasement. There was
twoa of lotsthen, is, bywhether grantThe question,
a thirda new easement inwith their appurtenances,

settled, that by? wellseems to beItlot can be created
canaloneeasementsexistingthe appurtenances,word
24,; 3 Taunt.371, v.Whalley Tompson­1 & P.B.pass.
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Barker;v. 206,Morris Clementsditto, ;1 v. Lambert­Edgington­
311, Latch,ditto, 153,5 ;Coles­ v.v.Buckley Surrey Pig­ Clark.

;; 5 B. v. Lucas­830,& A. Cro. 570,Eliz.got­ Kooystra
v.; ditto, 794,Bradshaw Kingswell;Moor,v. WerledgeEyr­

467, v.Saundys Oliff.
inA the locus have beenway through quomight grant-

Thus,use terms. if theed the of two closesby proper
Clark, had been withMoses allby granted waysgranted

them, a wayused new ofrightwithcommonly through
locus in have been created andmight passed.the quo

isBut the word not forappurtenances, clearly sufficient
this purpose.

opinion,We are therefore of that no wayofright
the close inthrough question, passed Moses Clark’sby

grant.
is,case,in thisquestionAnother whether the evidence

the defendantbyoffered was to the exist-sufficient show
of a inence the locus 9highway through quo

doubt,We no a may provedentertain that behighway
But a to mustby usage. way become belong public,’

in a as toused such manner show that the accom­public
it to that isrequiresmodation be a and it thehighway,

theintention of owner of the dedicate the towayland to
3 N. H. 335, ;the v. Atkinson­public. Rep. Pritchard 2

ditto, 513, The Statev. Campton.
case,In this there was no thatevidence the u asroad

opened,ever or ormade repaired. There was no at
to offertempt evidenceany anwhich showed intention

in the owner of the land to dedicate the toway the pub-
lic, or thethat public requiredconvenience way.the

And we are ofclearly opinion, that the evidence was
rejected asproperly awholly insufficient to prove high-

way.
One questionother of Mo-is, whether declarationsthe

Clark,ses locusindenying the of theright way through
were, inquo, under the evi-circumstances, admissible
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onlythis it isquestion, tonecessary? To settleBarker dence
this evidence was introdu-whichthe forpurposestateClark

-.1- COd.
show, an uninterruptedto—The-deiendsqf .attempted

than meetyears.more twentyfor Towayofuse the
ofthat thethis, showed ownerevidence, the plaintiff Jhe

ofthe way.rightway, denyingtheuphadclose ploughed
Downslaid downThis, the rule incomes withinevidence

is necessaryitwhere486,N. “thatRep,H.v. Lyman, 3
nature, athe ofto intoa causecourse enquirein ofthe

the who didof personintentionand theact,particular
at time of do­thesaidact, persontheofproof whatthe

ofthe purpose showingforin evidenceit, is admissibleing
true character.its

admissible, towereClarkMosesofThe declarations
of onclaimsto all rightthat adverseshow his wasact

-way.the of to theotherspart


