~ARGUED AND DETERMINED

SUPERIOR COURT"OF JUDICATURE.

COUNTY OF ROCKINGHAM, SEPTEMBER TERM,

A. D. 1828,

Georce Barxer versus Levi CLark.

The owner of three closes, A B and C, had a way by which he used to pass
between the closes A and B, through the close C ; he afterwards conveyed
the two closes A and B, with their appurtenances—it was held that the way
through the close C, did not pass.

Proof that the people in the neighborhood have long been accustomed to pass
in a certain way through the close without showing that the way has been
thrown opén by the owner of the close, or made, or repaired by. the public,
is not sufficient to establish the existence of a public highway.

A claimed a right of way, founded on an uninterrupted use of the same for
more than twenty years, through the close of B—it was held to be com-
petent evidence to rebut the presumption of a grant from the use, that B had
within the twenty years ploughed up the way, declaring that A had no right,
although A was not present when the declaration was made.

x

Trespass for breaking and entering the plaintifl’s close
in Stratham.. The defendant pleaded in bar, first, a
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public highway throughthe locus th quo ; secondly, a pri
vate way through the same, and issues: were: 30@1 ed
these waysi? s W e :

The cause was tr}ed here at September term, 182%;
when the defendant,,ﬁm order: to show ‘that there wasg
a public hichway through the close, offered to prove ‘that
people in the neighborhoodand others had long béen ae-
customed to pass through the close, not enly on foot; but
with teams:; but. as he did not offer: to show. that a
way had ever been opened, or made; or repaired asa
highway, the court rejected the evidence, as in law, in-
sufficient to prove the existence of a highway.,

It appeared in evidence, that Moses Clark bemg qe' -
ed of the closes A B and C, situated as marked on thej
plan below, and there being a way which had been
monly used to pass from the close A, to the cIose B
which way is marked on the said pian cmé conveyed
the:closes A and B, with their appurténances, to :the de-
fendant; who contended at the trial; “that the:wway
through theclose C, which was the close deseribed in

the plaintifi’s declaration; passed by that conveyance to
the:defendant as’ appurtenant to.the' twoother:closesy
but the court ruled that the: saui way chd not: pass by thaf;
conveyance el ot Lo EE : :
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close Ay to the close B for more fthaﬁ?'twerityi years ;
and to shew that the use had not béen uninterrupted the
plaintiff proved that within twenty years, Moses Clark
being the owner of the close marked C;on the plan,
ploughed upthe way declaring that the owner of the clo-
ses’'A‘and B -had no-right of way there.”. But it did not
appear that this:declaration was made to thé owner of
the said closes A and B.

" To' the admission of this declaration in evidence the
defendant objected but the court overruled the ob}ec-
tion. ™ ' e ' o

The jury having returned a verdict for the plaintiff,
the defendant moved the court o grant a new trial up-
on the foretromg case. '

Tzltzm and JMason, for the plaintiff.
= Woodbury, for the. defendant. ;

sRrcuarnson, €. Jo-delivered the ‘opinion ef the court.

. +.One-of the guestions to be decided in this case,is,
whether the grant by Moses Clark, of two of his closes
with:their appurtenances; passed a way through another
close belonging to him, and which had been used to pass
from one of the granted closes to the other ? ,
This question is believed to be well settled. - There is
no doubt, that when one man has a right of way through
the close of another; which right of way is appurtenant
to his land, a grant of his land with its appurtenances
will pass the right of way. Buta man cannot have a
right of way through his own land, independent of his
right to the land. Moses Clark may have had a way
through the locus in quo. But his right to it was not an
easement. There was no existing easement.
The question, then, is, whether by a grant of two lots
with their appurtenances, a new easement in a third
lot can be created ? It seems to be well settled, that by
the Word appurtenances, existing easements alone can
pass. 1 B. & P. 371, Whalley v. Tompson ; 3 Taunt. 24,

@
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Morris. v. Edgington; 1 ditto, 206, Clements v. Lambert ;
5 ditto, 311, Buckley v. Coles ; Latch, 153, Surrey v. Pig-
got; 5B. & A. 830, Kooystra v. Lucas ; Cro. Eliz. 570,
Bradshaw v. Eyr ; ditto, ’134 Werledge V. Ki ngswefi Meorg
467, Smmdys v. ORkff.

A way through the Iocus in quo mxo-ht have been gr’ant-
ed by the use of proper terms. Thus, if the two closes
granted by Moses Clark, had been granted with all ways
commonly used with them, a new Tight of way threuvh
the locus in quo might have been created and paqsed :
But the word appurtenances, is c’iearly not suﬁiclent for
this purpose.

We are therefore of prmon, that no mght of Way
through the close in question, passed by Moses Clark’
grant. :

Another question in this case is, Whether the ewdence
offered by the defendant was sufficient to show the exist-
ence of a highway through the locus in quo ?

We entertain no doubt, that a highway may be‘prnvéd%
by long usage. But a way to become public; must be
used in sach a manner as to show that the public accom-
modation requires it to'be a highway, and that it is the
intention of the owner of the land to dedicate the way to
the public. 3 N. H. Rep. 885, Pritchard v. Atkinson ;' Z
ditto, 513, The State v. Campton.

In this case, there was no evidence that the road was
ever opened,-or made or repaired. There was no at-
tempt to offer any evidenece which showed an intention
in the owner of the land to dedicate the way to the pub-
lie, or that the public convenience required the way.

And we are clearly of opinion, that the evidence was
properly rejected as wholly insufficient to prove a high-
way,

One other question is, whether the declarations of Mo-
ses Clark, denying the right of way through the locus in
quo, were, under the circumstances, admissible in ev'iy?y
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nse af the Way for more than twem;y years TQ meet
idence, the piamt;ﬁ’ showed that the owner of the

‘,m the ecurse of a cause. to enqmre mto the nature of a
;partxcular act, and the mtentmn of the person Who chd
the act, proof of what the person said at the time of do-
ingit, isadmissible in evidence for the purpose of shewmg
its true character. ;

' The .declarations of Moses Clark were admx&szble, to
show that his act was adverse to all claims of mght on
the part of others to the way.




