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John Clindenin vesus David Allen.

A writ notdoes the death of eitherabate between the timeby whenparty, the
is served,writ enteringand the time of the action, the cause of ac-provided

tion law survives.by
isdies,But when a defendant and it decreed judgeiba of that hisby probate,

estate shall thebe administered in insolvent thecourse, suit is beto discon-
tinued.

Assumpsit aupon promissory note. The cause was
submitted to the ofdecision the uponcourt the following

;facts.
This action was March,commenced on 3d 1827,the

and real estate of the defendant byattached virtue of
June,the writ. On 13ththe in the same year, and after

the of writ,the andservice before the entry of the ac-
tion in the court of common thepleas, defendant died.

1827,On the 11th July, administration of the said Da-
vid Allen’s estate was to Allen,Jemimagranted and on

16ththe upon theAugust following, representation of
the said administratrix, the estate bysaid was decreed
the of probate to be administered anjudge as insolvent
estate.

itAnd was that ii the court should be ofagreed, opin-
ion, that, circumstances,,under these the action could

maintained,be should be rendered for thejudgment
be entered that theplaintiff, otherwise to writjudgment

abate.
Betton,for the plaintiff.

Bell,S. D. for the defendant.
Richardson, J. ofC. delivered the the court.opinion

side,contended, case,It is in thatthis on the one the
defendant,ofwrit is abated the death the before theby

of the action in the court to which the writentry original
returnable, that, ofwas it' decree theand not theby by

toofof estate the deceasedthejudge probate, directing
is deniedbe Thisadministered in the insolvent course.

bemustside,on and thus raisedquestionsthe other the
49i.vol.
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cUndMm of thea sound statutesconstructionbysettled relating
aii... the subject.to

Laws,1 N.9, 1791, 19, H.sec.FebruaryThe ofstatute
is, or shall105, anythat action be“whereprovides,

pleas, superioror courtcourt of commonanyinpending,
state,in and either die beforepartythisof judicature

suit betherebythe or shall notactionfinal judgment,
actionabated, executor, the cause ofthe &c. in casebut

survive, to prosecuteshall fullhave powerlawbydoth
beis,The a suit canwhetherdefend, question&c.or

entry, withinin a court beforeto be pendingconsidered
?in the statutethis clauseofthe meaning
is asis out consideredtime, the writ suedThe when

N. H.of the action. 2of the commencementtimethe
v. as writWhitcomb,and the227, TheRep. Society,&c.

declaration,the in whichcontainsalwaysin this state
and asat the termaction is set forth large,the cause of
“ unde­more than remainingmeans nothing“pending”

doubt, be considered ascided,” withoutmay,an action
from the commencement.pending

defendant,theserved uponWhen writ has beenthe
is asleast, partyconsidered ahe, at for some purposes,

par­an betweencause, and there is action pendingtheto
In this of the proceed­inties court.day stagehaving

the writ theuponservice ofis, between thethatings,
court,in ourbycausethe of theentrydefendant and

to beeitherby partytakenbemaypractice, depositions
court,this de­cause, a rule of thebyandused in the

cases,inthe certainplaintiff,tonoticemayfendant give
isBefore a writfirst term.for trial at thebe readyto

it asto and amendalterserved, libertythe atplaintiff is
served, alteration, with­; anybut it isafterpleaseshe

136,2 Mass. Rep.acourt,the is forgery.ofleaveout
Wattles; 18158, v.Sloan13v. Johns.Comw. Mycall;

anv. But can action be con­ditto, 3, Sullivan Alexander.
before within theentry,in courtsidered as pending

?in statutethis clauseofmeaning the



TERM, 1528.SEPTEMBER 887

There may cases, this questionbe in which will of Clindmnbe
Thus,very considerable thewhereimportance. safety Allen.

of a debt an attachment of ordepends upon the goods
case, if,estate of the bail adebtor, or taken in inupon

a the ofcase,such die before theentrythe ac­plaintiff
tion, and not to asthe suit is be considered inpending

abate,must and the loss of thecourt, bythe writ attach­
bail, those,or the debt be forever lost tomayment who

are interested in ofthe estate the Butplaintiff. we are
think,inclined to that the impression of the bargeneral

been,in this state that anhas action is not inpending
And in The Commonwealthcourt before v. Church­entry.

5ill, Parsons, C. J. of180,Mass. wasRep. opinion, that
before an action could not beentry, considered as so

a writ. But insubsequentas to abatepending England,
inis commenced thewhen an action benchKing’s by

bill, bill is the commencement ofthe of the the ac­filing
Bonner; Carthew,454, Foster 113tion. v. Ven­Cowper,

ablesv. Daffe.
abill, statute,on to a penal­And action recoverbyan

far considered as on the thedaybe soty, may pending
issues, that itprocess mayand beforefiled, anybill is

a suit for thesubsequentofabatementbe inpleaded
63.2 26,P. C. B. sec.Hawkins, cap.same cause.

in the commencementproceedingBut the method of
is differ-actions, in widelyEngland,and ofprosecution
little is toveryand lightthe mode we pursue,froment

books, questionthe weuponfrom Englishobtainedbe
the wordsoftrue meaningTheare now examining.

“ uses, must be set-our statutecourt,”in whichpending
proceed-course ofof theexaminationan attentivebytled

by law insuits, prescribedhas beenwhichcivilining,
this state.

commencedcourts, arelawsuits, commonAll in our
of theofficefrom thewrits issuingby originaleither
return­respectivelycourt, aretheyto whichof theclerk

di­forpetitionstorespectWithable, byor petition.
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doubt is entertainedvorce, &e. no that theyCKndenia partition,
in court as soonas aspending theybe consideredmayAlten.

And the law is the samethe clerk. withfiled withare
Queen261,Eliz. TheCro. v.to informations.respect

Harris.
in the court of commonaction is commencedWhen an

then,taken,an isappealafter thereandpleas, judgment
the time of the the time ofandappealbetween entering

above,in the courtthe action the action cannot be con-
;in either not in the courtsidered court be-aspending

;it has been there decided and inlow, because not the
isabove, that court not yet'possessedbecause ofcourt

statute,made byis theprovisionAnd thatcause.the
cases, thebyabate death ofnot, in certainshallsuits

before theor ofappellee,party, appellant sittingeither
made.the isappealto whichcourtthe

law,in considered asare,writsAll issuingoriginal
tothe clerk of the court which theythe officeoffroth

returnable, in all their and as con-parts,completeare
Fortheydeclaration when issue. aretheythetaining

constitution, statute,and to berequired by bythe signed
court,the and to be tested thebythe clerk of firstby

; writs,and the enacted form of and theoriginaljudge
course of our have rendered a declaration es-practice,

writ,to a without which it is void.sential the ofvalidity
It and inbeen so in this court also Massa-has decided

2 v. Este.420,Pick.chusetts. Brigham
For the andpublic,convenience of the the members

of the bar, writs in fact out of the clerk’s office ingo
blank and are filled the of atthe courtup by attorneys
home. Yet, law,in of the the writ andcontemplation
declaration must be as from the clerk’sconsidered issuing

An therefore,office. action in our beopinion, con-may,
assidered in court as soon as it becan consider-pending

ed as all. ofat The anpendency actionpending cannot
fact,depend upon the writthe that remains thewith

of the court. practice,clerk For in our is not usual toit
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Clindcninhasuntil been ren-file the writ with the clerk judgment
dered. Alien.

Strictly an cannot be said to be pen-actionspeaking,
until served. Because until thethe writ is thending

the orof hisplaintiffwrit is under the control attorney,
orpleases,as he Butdestroyed.and be alteredmay

served,been this is to bethe writ has considere dwhen
suit,of the proceedas an election to with theplaintiff

athe defendant has become to the andparty proceeding,
then, in our theopinion, is to he considered asaction ac-

court,intually between the Wepending parties. say
because for aactually purposes,certain fic-pending, by

law,tion of actions are as fromconsidered thepending
teste of the are ofwrit. We therefore thatopinion, this
action was in ofcourt at the time thepending defend-

death,ant’s statute,ofwithin the the and thatmeaning
the suit is not abated hisby death.

consider,It then toremains whether the writ is aba­
ted ofby the decree the judge probate.of The answer
to mustquestion depend 2,this upon the statute of July
1822, “anentitled act the andsettlement dis­regulating

of statute,tribution insolvent estates.” That ma­after
provision for the ofking appointment commissioners to

and allowadjust the claims estates,against insolvent and
angiving from theappeal decision of the commissioners

follows,to this court, contains a provision as “All de­
mands such estate toagainst exhibited the commission­
ers and rejected them,by and not prosecuted to judg­
ment in the manner thisby prescribed,act and all de­
mands estate,suchagainst which by ofvirtue this act

have beenmight exhibited to allowed,and them,by hut
which notwere so allowed,exhibited and shall be for­
ever barred. And no action oragainst any executor ad­
ministrator of any such estate, shall ever be sustained
otherwise than in this act is ifprovided. anyAnd ac­
tion be commenced oragainst any executor administra­
tor of estate,such it shall be when the es­discontinued
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This is too clearprovisioninsolvent.”representedtate isCiindonin

true meaning,torespecta itsadmit doubt withexplicit to
ofjudge probatethat theopinion,and ofwe are
should hethe deceasedofestatedecreed thehaving that

bemustcourse, actionthisadministered in insolventthe
discontinued.


