
1¾28.OCT«EfPTlML

A. versus E.Pritchard Brown.

trust he evidence,.showaxesulting/A may parolby
moneythe isWhen consideration in a deed of to beexpressed conveyance

the that thegrantee, evidence to abelonged thirdpaid by money person
•'doesnotgo to contradictthe deed.

acknowledgementAn in a deed of that the consideration j&odeyconveyance,
¡cannot; be, the;foxhas the defeating)paid,been ofcontradicted purpose

but other it be contradicted;feryeyance, any otherpurpose, may, like,.any
receipt.

of queThe interest a cestui trust in will ahland, the extent of éxé-pass by
■the land as his estate.cution'upon

queland,who while inthere is a cestui trustAmy persoh Tuys possession*
■, .have:had,notice;: .'to of trust.be.presumeclwill .the

isa . of a deed ofin theconsideration money expressed conveyance,Where
land bargainwill of and there is onealthoughway sale, sub-pass by only

to thescribing witness instrument.

This awas writ of which theentry, in demandant
his own seizin of a landuponcounted tract inof New-

aIpswieh, uponand disseizin the tenant.by
issue,The cause was tried here upon atgeneralthe

term, 1827,October when it was thatagreed, James
of prem-Sanderson was once seized in fee the demanded

Aud evidence,ises. in that James Sander-appearedit
son, 5, 1816,deed dated theby conveyedNovember

Felt,Felt;to byThomas and deed datedpremisessame
31, Lees,1820, the to SamuelconveyedMarch same the

in theconveyanceof was expressedconsideration which
Lees,; byand datedbe Lees deedpaid by Julydeed to

conveyed the land to the demandant.6, 1820,
showed, Felt,thenThe tenant that Thomas deedby

5, 1816, thereconveyed'November same land todated
in;in that theSanderson, in fee and mortgageJames

1820, Sanderson,Felt andwas betweenagreedityear
itland,take and thatthat should back thethe latter
oftrust, the benefitbe to Lees in forconveyedshould

1820,March,; deed 31stSanderson and that the of the
thisLees, ofpursuanceFelt to was executedfrom in
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theimmediatelythat afterappeared,Pritchard It alsoagreement.
ti. executed,was Sanderson took pos-deedmentionedlastBrown.

land,and lived the untilupon theoccupiedandsession
showed, that onfurther the1825. The tenant 17thyear

Cook,E. an executionNovember, 1823, having against
Sanderson, same the demand-uponextended theJameS

Cook, 5,datedAnd deed Decemberbyed premises.
deed,of in the1823, money expressedfor a consideration

same to the Butthe tenant. there was theconveyed
deed, ionly one witness thisuponofname

The court instructed the thatjury, Sanderson,James
in the actual of theoccupation premisesbeing be-long

fore, at time the deed to theand the demandant was
was, law,inthat circumstance sufficientmade, notice to

trust,of the and thatdemandant his purchasethe was a
fraud, rendered void the deed underthat which he
claimed.

a inThe returned verdict favor of the ten-jury having
moved for a new trial onant, the demandant the forego-

case.ing
Walker,F. forG. and the demandant.Farley,

Farley, forB. M. the tenant.
The the courtopinion of was bydelivered Richard-

son, C. J.
One of the whichquestions, arises in case,this is,

whether as the consideration inmoney the deed from
toPelt Lees is inexpressed that instrument to have been

Lees,paid by it is tocompetent permit the tenant in this
case, to show by parol evidence that the consideration
was in fact ?paid James Sandersonby This question is
the same with one of the questions decided in the case
of v. Blanchard, 3 N. H.Scoby 170, but as thereRep. has
been considerable ofdiversity opinion heretofore upon
this question, we have that athought reexamination of

notStraight be without utility, and we shall toow state
thé result of stich examination,further as we have been

make,enabled to of question.the
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PritchardThose, who hold is notparolthat evidence admissible
¾,

Brown,;case,in such onopiniona seem their tworest groundsto
in that the re­place, parolthe first evidencethey hold is

;on that accountdeed,to the and inadmissiblepugnant
ofstatute fraudsand in the that the andplace,next per­

juries it inadmissible. Rob. on 99­Frauds,has rendered
Proceed, ;84, ibid,Kirk v. Webb­—100, 103,in Ch. New­

Atkins,366,Vernon, v.; ;1v. 2Gascoyneton Preston­ Theving­
;5, 109,12 Rep.Crossv. Newton­ Mass. onSanders7­

.Uses, 11­2­—113­
Blanchard,In the tocase of v. we havewhichScoby

alluded, thatopinion,before the were of the objec­court
case,evidence,introduced a showparoltion to in such to

to a thirdmoney person,that the consideration belonged
deed,to contradict theon the that it wasground goes

stillfounded of fact. We retain thein pointwellnot
deed, is,The fact stated in the thatopinion.same the

paid themoney by pa-­was Thegrantee.consideration
to amoneyevidence that the thirdbelongedrol proving

factdoes not to contradict the statedperson, in thego
fromdeed, but to repel presumption arisinga that fact.

It is the case evidence introduced tonot of parol contra­
the settled construction of thedict, vary, or control legal

Barryinstrument, Morse,in v. 3like the evidence offered
is, case,N. H. 134. the in this in­Rep. But evidence

It ispurpose.for differentvery generallytroduced a the
that, land andcase, payswhen man for takes a deed ofa

;is hisname,it in own he own andmoney payshis the
in the of it is not to of­ordinary likelycourse bethings

On theten otherwise. this rests presumption,ground
he, aby whom moneythat the consideration is stated in

money,deed to have of thepaid,been the ownerwas
and the nopresumption has foundation.other

It is money paidnever in the deed tostated whom the
terms, isNor in paymenthave the thebelonged. which

commonly ne-expressed deed,a been construedin ever
cessarily to ofmoneythat theimport, money ispaidthe
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Pritchard have paidstated in the to it.is deed Thewhopersonthe
c. is contract,a of thepartof the not to beownership money,Brown.

the of thefrom termsby instrument,deduced construction
is merely presumedbutimport,of their legalas a part

deed, is of such ain the which naturefactfrom a stated
from which to infer theafford a reasonable groundas to
to us to beIt therefore seems exceedinglyownership.

evidence, introduced in of thiscasesclear, parolthat
isto whom not re-moneyshow thekind, belonged,to

deed,terms of in such asto the the sense topugnant
on thatrender it inadmissible ground.

to this objectionanother answer to the ev­But there is
Even if the evidence were toidence. thatrepugnant

deed, which the itpayment,clause in the states would
It not introduced tocompetent testimony.still be was

the itconveyance,of and nowdefeat the mustoperation
state,settled, that a inas in this abe considered receipt

other beany purpose,for contradicted likemay,deed
v. Shattuck.Morsereceipt.otherany

reasons, it seems to us that objectionthese the toFor
to who was the owner ofintroduced showtestimonythe

the that itmoney, on went togroundthe consideration
foundation,deed,the is without andany legalcontradict

he sustained.cannot
suchthat hastestimonybeen supposed,it hasBut

the of frauds andinadmissible statutebyrenderedbeen
perjuries.

testimony,to theunderstand this objectiontoIn-order
to in the whichto advert the clause statutenecessaryisit

ofIt in the statuteto that effect. isis havesupposed
the mode of10, 1791, “anentitled act declaringFebruary
;2, and as that alldeed,” is followsby see.conveyance —“

all and crea-and declarationsand assignments,grants
tenements, orlands,ofof or anytions trusts confidences

hereditaments, someand bybe manifestedshall proved
tois law enabledbyby partythe whosignedwriting,

elseortrust, writing,his last will insuch or bydeclare
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PritcHardthey shall be utterly void and of none effect. Provided
O'.

always, that where conveyance shallany be made of Brown.

lands, tenements,any hereditaments,or aby trustwhich
or confidence arise,shall or result by the implication or
construction of be transferred orlaw to extinguished by
an act law, then,ofoperationor and iwevery case,such
such trust or confidence shall be of the like force and
effectas the same would have been if this act had not
been made.”

It be heremay remarked, that these provisions arc
the same as those contained in the statutes which have
been enacted upon the subject in England, Massachu­
setts, and New -York. Roberts Frauds, ;on 91­ 3 Shep.

114 198.andTouch.
Now the obvious ofmeaning this statute,clause in the

be,seems to us to that no declaration,grant, assignment,
or ofcreation a bytrust any person shall provedbe
without Wheneverwriting. the trust is founded upon
the oragreement declaration of a aparty, is es-writing

Butsential. when man purchasesa land and takes a
conveyance in the name of a third person, the owner-

ofship the is amoney neither grant, declar-assignment,
ation, or creation of a by anytrust person. The trust
that results from the of theownership money, is a mere
creation of law,the and not founded on any agreement
or declaration whatever.

‘of theIndependently proviso, therefore, the statute
could behardly construed to itrender thatnecessary,

ofownershipthe the should,purchase money in such a
case, byhe proved some in order to awriting raise re-

trust.sulting
But whatever doubts havethere beenmight without

the itproviso, where,believed to be settledis everynow
Massachusetts,inexcept the pur­that of theownership

bymoney paid conveyed,chase for land be provedmay
evidence in aparol to raise trust. Sug­order resulting

; 511, v.den’s Law of 10 Vesey,Ven. 416-417­ Jr. Lench
I- 5ÍVOL.
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1,Pritcliard Lench; Steere18, ; Rep.5 Ch.c­ Johns.2 1­ noteFonbl.

50,; 15ditto, Vesey,Burr­; v.405,Steere­v. 2 BotsfordUrm’vn.
582.Rep.Ch.v. Finch;1 Johns.Finch

de-for ourpresentscasethisquestion-,Another which
landtrust ina cestuicision, is, queofinterestwhether the

ex-thedebt, byaofcan in satisfactionbe transferred
?landtheupontent of an execution

“1791, sub­act15, entitled anFebruaryThe ofstatute
debts,”ofpaymentand tenements to thelandsjecting

be­enacts, all and tenements1, lands“that&c. sec.
fee,inproperin his own rightany persontolonging

ali debtsjustwith the ofpaymentshall stand charged
estate,as his personalas wellperson,byowing such

forexecution satisfac­to taken inbe beand shall liable
same,” 181. statuteLaws, This1 N. H.of thetion

in lands lia­terms, anymake estatenot, expressdoes in
fee.indebts, an estateexceptofthe paymentble for

in.-thisunderstooduniversallyhave beenit seems toRut
ofmemorythebeyondbackstate, for a runningperiod

thatlaw,of thethebelong professionnow towhoany
to besubjectwasevery descriptionofestaterealall

Thus estatesa debt.satisfytoan executionbytaken
reversions, and even theandand remainderslife,for

has redeem landtoa mortgagorequity,in whichright
as to anliableconsideredbeenalwaysmortgaged, have

of those tothe debtsexecution, to satisfyuponextent
3, 1822, enti­ofstatute JulyThetheywhom belonged.

“ onmaking sale executiontheforprovisionan acttled
mortga­estaterealof redeemingequityall inrightsof

thetoonly changeto operatebeenhas understoodged,”
the satisfac­toredemptionoftheof applying rigidmode

exe­sale, theuponextent, atofrom anof the debttion
time, have been ex­ever, aovatNo doubtcution. could

in lands wereinterestsall thesecourt, thatin anypressed
otherwise, pro­furtherexecution,bytakenliable to be

beenhavewould, question,withouton subjectvisions the
theby legislature.made
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PritchardIndeed, show,while the statute book has seemed to
nothingthat than in leeless an estate was liablesimple Brown.

to an extent, in almostyet, practice, every species of in­
terest laud,which a in haveman can have been made so
liable.

We endeavored to ascertain howhave this has hap­
following is the bestand thepened, explanation which

has occurred.
15, 1791,The of Februarystatute which wo have be-

mentioned,fore was verbatim fromcopied the Provincial
I, LXVI, 1,of 4 sec.act whichGeorge cap. was passed
Laws,1718. 90.in Prov.

“5 2,The statute of Geo. entitled AnEnglish act for
recoverythe more of debts in hiseasy majesty’s planta-

“3,America,tions and colonies enacted,in sec. that from
1732,after the houses,29th theSeptember, lands,and

and and real situate,other hereditaments estatesnegroes
any plantationswithin of the saidbeing toor belonging

indebted, to,shall be liable andany person chargeable
debts, andwith, all duties demands of what naturejust

soever, by toanyor kind hissuelTpersonowing majesty
; and mayof his shall and be forany subjectsor assets

thereof, asin like manner real estatesthe aresatisfaction
of liable the satisfaction oflaw to debtsbydhe England,

Laws, 235.bond, or other Prov.by specialty.”due
was here the laws ofprintedThis statute theamong

it renderedProvince, every speciesand as of real estate
owner,debts of the it is thatprobableto thepayliable

revolution,to the it underwas the practicepreviously
statute, to take aby execution whatever interestthis

in land. The law remained same afterhad thedebtor
And it does not that the revisionappear,the revolution.

I, 1791,66,4of the said Provincial act of the Geo. incap.
change law onanyWas to ofsupposed principleever

this insubject merelythe least. The wasProvince act
English: ofcopied without alteration and the statute

5the of which shouldGeo. some of the provisionsIL
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Pritchard copied 1791,been the ofhave into act has inremained
v fromforce innecessity, preserved by that clause theBrown.

that “alldeclares,constitution which whichthe.laws
used, inhave heretofore theadopted, approvedbeen and

Province, State, andHampshire,or of New usual-Colony
law, andly practised upon in the courts of shall remain

be in full force altered therepealed byuntil or legisla-
ture,” and is still the law of day.the land’here at this

that,admitted,It must be if the ofpractice extending
landsexecutions asupon the estate ofmortgaged the

was uponfounded the saidmortgagor, originally stat­
II,5ute it have a veryof the must beenGeorge by lib­
its If iteral of terms. were ainterpretation now new

consideration,it wouldquestion, certainly deserve wheth­
“ >estate,”er the term is broadreal to embraceenough

a redeemequityin to the land.mortgagor’s 2 Pick.right
508, Russell Lewis.v.

andpracticeBut is of too long standing,this is the
questioned.of nowtoo titles tobemanyfoundation A

at this time woulddecision the bepracticeagainst pro-
;inconvenience theof mischief andductive great law

settledas in favor ofmust, therefore, be considered the
usage.

aof cestuiwe are of that the interestopinion,And que
aas of morta-trust stand on the same thatmust ground

of shall heldand while the a tomortgagor begor, right
asan extent the land his the in-pass property,by upon

to in thetrustmust held samepassof a cestui beterest que
way.

case, whether, JamesIt in this San-question,is also a
land, and actuallyof thepossessionderson thehaving

thispurchased,it time the demandantupon at theliving
the trust tonotice ofdeemed, law, sufficientmust be in

?this demandant
in cases ofnoticedeemed constructiveWhat shall be

courts, andin wemuch discussedkind, hasthis been
settled, that exclusiveopenwellas perfectlyitconsider
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possession is sufficient Pritchardnotice to all the world of claimany
he,which iswho so in haspossession, upon the land. ■¾■■~It man,is not to be thatsupposed any who wishes to

purchase land itwillhonestly, buy without knowing
what aare the of who is inpersonclaims the open pos-

ofsession it.
reasonable,It is if men buywill in such cases without

theythat shouldenquiry, be presumed to have known
every theywhichthing1, have learned duemight upon en-­

;3 ;Mass. 579­ 2quiry. ;ditto. 508­ 6 487­Rep. ditto. 4
; ; ; ;ditto. 637­ 14 300­ 16 ditto. 406­ 1 164­ditto. Pick. 3

149; ; ;5 B. A. 142­ ;ditto. & 498­ 19Vesey, 456­Sugden,­
;; Newland,10 509­ 8 ;Johns. 457­ 137­ 1Johns. Johns.

53; note;Cases, ;437­ 2 1151,Jr. Fonbl. Burr.Vesey,2 ­
;; ;475­ 10 60­ 282,1 Meri. 2Rep.Mass. Allen v. Anthony­

437,Vesey, Stibbert; 250,Jr. 16 Jr.Vesey,v.Taylor
Daniels v. Davison.

is one questionThere still further in this case. The
deed, under the tenant landwhich claims the has oneonly

witness, question is,and the whethersubscribing any
can of an ?pass by virtue such instrumentthing

conceded,It be that themay instrument cannot ope­
passunder to estate. But there isanyrate our statute

inexpressed deed,of and thismoneya consideration the
is sufficient to raise a use which is thebyexecuted statu©

uses,2of on 50­—­67.uses. Saunders
aoperateThe instrument therefore as andmay bargain

without aid of our stat­sale, and thus the land thepass
French,v. 3ute. French N. H. 234.Rep.

that,We of the demandantopinion,are therefore as
cannot,trust,land with of hethe notice thebought

Blanchard,in v.for the reasons stated the ofcase Scoby
3 there170,N. H. thatsuit,this andRep. maintain
must be

Judgment verdict.on the


