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'y the gmntee, ‘
‘does not 5o 'to contradict the deed. :
An acknowledgement in a deed of conveyaiice, that the consideration - mox‘iey
- hag been paid, cannot be:contradicted for: the purpose:of. defeating. the cin-
nee, but 101 any other purpose, it Jnay be contradxcted hk y. other.,

The mte{ tof a cestui que trust in land, wﬂl pass by the 6xtent of an
‘eution apo the Tand s Wiy estate, ’
Any persen who' buys land, while there is 4 ‘céstud gue trust in pmse%mﬁ;
s yuill beipresumed-to have had motice of the trust. :
‘W here a copsideration of money is expressed in a_deed of conveyance,
and will pass by way of bargain and qalc, a}thou(rh thure 1s only on
seri bmfr Wlﬁness to the mstlument ‘

Trrs was a.writ of ‘entry, in which the demandant
counted wpon. his own. seizin of a traet of land.in New-
Ipswich, and upon a disseizin by the tenant.. . . .. ..

The cause was tried here upon the general ssue, at
Obtober term, 1827, when it was agreed; that:James
Sanderson was once selzed in fee of the demanded prem-
ises. - And it appeared.in.evidenee, that James Sanders
sony by deed dated. November 5, 1816, conveyed .the
same: premises4o Thomas Felt 5 and Felt; by deed dated
March 31, 1820, conveyed the same to Samuel Lees; the
consideration of which conveyanice was expressed inthe
deed to be paid by Lees ;. and. Lees, by.deed dated July
6, 1820, conveyed the land to the demandant. :...i oo

«The tenant:then. showed;:that Thomas Felt, by deed
dated iMovember 5, 1816, reconveyed the :same.land to
James Sanderson, in {ee and in mortgage ; that. inthe
year 1820, it was agreed between. Felt -and Sanderson,
that the latter-should take: back the Jand, and: that it
should :be conveyed to Lees in trust, for the benefit of
Sanderson ; and that the deed of the 31st March, 1820,
from Felt to Lees, was executed in pursuance of this




agréement. It al¢o appeared; that immediately after the
last 'mentiohed deed wastexeduted; Banderson took pos-
- gession and ‘ooeupied sndlived upon:the land;until the
year 1825, The tenant further showed, that en the 17th
November, 1823, E. Cook, having an ‘execution against
Janted Sanderson; extended the same upon the demand-
ed premises. And Cook; by .deed dated  December -5,
1823, for'a consideration of money expressed-in the deed,
conveyed the same tothe ‘tenant:  But there was:the
name of only one witness upon this deed.. i ¢ ‘
= The eourt instracted the jury, that James Sanderson,
being in the actual occupation of the premises long bet
fore; andat ihe time: the deed tosthe demandant was
made; that circunistance was; inlaw, safficient notice 4o
the demandant of the trust, and that his purchase was a
fraud, - that rendered void: the deed umlez\ svhich ‘he
clainved.

“The jury having’ returned @ verdlct in favor of the ten-
ant,the demandant moved for a'new trial on ‘she forerm-
'mg ‘case. : ‘

G Fafrie iy, and WaZker, for the demaﬁdant

B J. Forley, for the tenant. - fep

“The opmmn of the cout‘t was’ dehvered by Rxenum-
SON,CJ . Lo i P

‘Oneof the questions, which' arises in ihz\‘s case, is,
whether as the consideration ‘money in'the déed from
Felt 1o Lees is expressed in that instrument to have been
paid by Lees, it is competent to permit the tenant in this
case, to show by parel “evidence “thiat the consideration
wras in fact paid by James -Sanderson?  This g

of ‘Seoby v Blanchard, 3 N. B ""Réii"”ﬂo ‘but ag'there has
been cons1dera’bke dxverﬂlty of splmon here*{of’ore upon

ﬁnabief} 46 make, ef thé quest:on




o such & case; seen m rest the Opmmn on: twe gr,,unds 5
in thie first place, they. holil. that the parol evidence is re-
Zpugnant to the deedy and- onthat-account inadmissible:;
and-in the next place; that the statute of frands and per-
juries hasrendered:it inadmissible. - Rob..on Frauds, 98
100, Procéed. i 'Ch..84, Kirky. Webb; ibid, 103, New-
fon, Preston -k Vernon; 866,  Gascoyne v.. Theving 'y 3:AL-
kins, 715, -€ross v Newton:; 12 Mass. Rep 409 Sanders.on
Uses, 112—113. e ~ i fit

In-the case of Scoby v: Blam/mrd to Whmh we. have
before allnded; the court weére of opinion; that the objee-
tion to:phrol-evidenee;introdueed in such acase; to show
that: the: consideration money belonged to a third person,
onthe ground: thatitigoes toscontradict the deed; was
not well -founded in point of fact. We still: retain. the
gsame opinion. The fact stated in the deed, is, that the
consideralionvaoney. was paid by the-grantee.... The pa-
rol evidence proving that the money belonged to.a -third
person, does not go to contradict the fact stated.in the
deed, but to repel a presumption: srising from that fact.
It is not the case of parol evidence: introduced: to«
diet, va¥yy oricontrol the:settled legal construetien-efithe
instrument, like the evidence offered in Barry vi JWorse, 8
N. H.-Rep.134. - But; the evidenceis;in thisicase,sin-
troduced. for.a very. different purpose.... It is generally the
case, that, when a-man pays for land.and takes g deed.of
it.in his own:mmame; the-money he pays is his own; and
in-the erdinary:eourse -of things it-is- not likely to be-of-
ten otherwise: On. this ground restsithe presumptions
that he; by wliom theconsideration money isstated ina
deed.-to have: been paid,iwap the owner.of the money,
and the presumption-has no otherfoundation. vvos o

- I ds never stated intheideed to. whom-the money paide
beiongedf»l Neor have theterms, in-which-the payment is
commonly expresseds in-a-deedsever baen construed ner
eessarily to import, that-the-money pa
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Pmchﬂrd the person who is stated in the deed to have paidit. The

Bro’Wn

ownership of themoney, isnot apart of the contract; te.be
deduced by eonstruction from the terms of the instrument,
as a-part of tlieir 1egél import, but is merely presumed
from a fact stated in the deed, which is of such a nature
as to afford a reasonable ground from which to infer the
ownership. 1t therefore seems to us to be exceedingly
clear, that parol evidence,. introduced in cases of this
kind, to show to whom the money belonged, is not. re-
pugnant to the terms of the deed, in such sense as to
render it inadmissible on that ground.

But there is another answer to this objection to.the ev-
idence. Even if the evidence were repugnant te that
clauge in the deed, which states the payment, it would
still be competent testimony. It was not introduced to
defeat the operation of the conveyance, and it must now
be considered as settled, in this state, that a receiptin a
deed may, for any other purpose, be contradicted like
any other receipt. Jorse v. Shattuck.

‘For these reasons, it seems to us that the.objection to
the testimony introduced to show who was the owner of

" the consideration money, on the ground thatit went to

contradict the deed, is without any legal foundation, and
cannot be sustained.

But it-has been supposed, that such testimony has
been rendered inadmissible by the statute of frauds and
perjuries.

In-order to understand this objection to the testimony,
it is necessary to advert to the clausein the statute which
is supposed to have that effect. It is in the statute of
February 10, 1791, entitled “‘an act declaring the mode of
eonveyance by deed,” see. 2,andis as follows ;¢ thatall
grants and assignments, and all declarations and crea-
tions of teusts or confidences of any lands, tenements, or
hereditaments, shall be manifested and proved by some
writing, signed by the party who is by law enabled to
declare such trust, or by his last will in writing, or else
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they shall'be utterly void and of none effect.”
always, that where any conveyance shall be made of

any lands; tenements, or hereditaments, by which a trust

or confidence shall arise, or result by the implication or
construction of law to be'transferred or extinguished by
an‘aet or opemtzon of law, then, and in* every such case,

such trust: oreonfidence "shall be'of the like ferce ‘and
effectasthe same’ wou!d have been 1f this act had hot

been made.”

“It'may be here remarked, that these prOVisionS"a"ré‘
the same as those contained in the statutes which have’

been enacted upon the subjectin England, Massachu-

setts, and New York. - Rgberts on Frauds, 91 3 Shep '

Touch. 114 and 198.-

Now the obvious meaning of this clause in'the statute‘,‘f
seems 1o us to be, that no grant, assignment, declaration,”

or ‘ereationt'of a trust by auy person shall be proved

without writing:© Whenever the trust is founded up’o"n’i
the agreement or declaration of a party, a ertmg 18 es—“"

sential.* But'when a man purchases land and takes's

conveyance in-the name of a'third person; the owners™
ship of the money is neither a grant, assignment; declar:’

ation, or:ereation of ta trast by ‘any person: The'trust
that results from the ownership of the'money, is'a nere

creation-of the law, and not ﬁmnded oti’ any wreement

or:deeclaration whatever:

Independently of the proviso, therefore, the ‘$tatute”

could:hardly ‘be ‘construed to' render it necessary, that

the ownership of ‘the purchase money should, in'such a
case, be proved by some wmtmg in ordcr to razse are-

sulting trust. -

‘But Whatever doubts there m;ght have been without "
the proviso, it-is ‘believed to be now settled every where;”
except inMassachusettsy that the*cwnm*—ship"‘e&f the purs
chase money paid for land conveyed, may beproved: by f

parol.evidencedn order to raise a resulting trust.: “Sug:
den’s Law-of ‘Ven. 4164175 10 Vesey, Jrir511; Lench:
VoL. I. =51
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v.  Steere ;7% ditto,. 405, Botsford v. Burv 15 Yeseyy 50,
Finch v, Fingh 51 .Johns. Ch. Rep. 582.

Ano’fhergﬁeé ion, which this case presents for our de-
eision, is, whether the interest of a cestui que trust in land
can be transferred in satisfaction of a debt, by the ex-
tent of an execution upon the land ¢
- The statute of February 15, 1791, entitled ““ an act sub-
jecting lands and tenements to the payment of debts,”
&e. see. 1, enacts, ““that all lands and tenements be-
longing to any person in his own proper right in fee,
shall stand charged with the payment of all just debts
owing by such person, as well as his personal estate,
and shall be liable to be taken in execution for: satisfac-
tion of the same.?. 1 N. H. Laws, 181. This statute
does not, in express terms, make any estate in lands lia-
hle for the payment of debts, except an estate in fee.
But it seems to have been universally understood in this
state, for a period running back beyond the memory of
any who now belong o the profession of the law, that
all real estate of every description was subject to be
taken by an execution to satisfly a debt. Thus estates
for life, and remainders and reversions, and even the
right in equity, which a mortgagor has to redeem land
mortgaged, have always been considered as liable to an
extent npon execution, to satisfly the debts of those to
vhom they belenged. The statate of July 3, 1822, enti-
tled ¢ an act making provision for the sale on execution
of all rights in equity of redeeining real estate mortga-
ced,” has been understood to operate only to change the
mode of applying the right of redemption to the satisfac-
tion of the debt {rom an extent, to.a sale, upon the exe-
cution. No doubt could ever, at any time, have been ex-
pressed in any court, that all these interests in lands were
linble to be taken by execution, otherwise, further pro-
visions on the subject would, without question, have heen.
made by the legiglature.
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Indeed; while - the ‘statite book ‘has scemed to show,
that nothing less than an estate in fee simple was liable
to an extent, yet, in practice;alimost every species of in-
terest which a man can havein:land, have been made so

liable. L ,
© We have endeavored to-ascertain lrow this:has hap-
pened, and the following is the best. explanation- which
has occurred. S

The statate of February 15, 1791, which we have be-
fore mentioned, was copied verbatim froinvthe Provineial
act of 4 George I, cap. LXVI, sec. 1, which was passed
in1718:  Prov. Laws; 90. :

The English statute of 5 Geo. 2, entitled “ An act for
the more easy recovery of debts i his majesty’s planta-
tions and colonies in America, sec. 3, enacted, ““that from
and after the 26th September, 1732, the - houses, lands,
negroes and other hereditaments and real estates situate,
or being within any of the said plantations belonging to
any -person indehted, shall be liable to, and chargeable
with, all just debts, duties and demands of what nature
or kind soever, owing by any such’person to-his majesty
or any of his subjects ; and shall and may be asiets for
the satisfaction thereof, in like manner as real estates are
by-the law of England, liable to the satisfaction of debts
due by bond, or other specialty.” Prov. Laws, 235,

This statute was printed here among the Inws of the
Provinee, and as it rendered every species of real estate
Hable to pay the debts of the owner, it Is probable that
previously to the revolution, it was the practice under
this statute, to take by exeecution whatever interest a
debtor had in land. The law remained . the same after
the revolution. “And it does not appear, that the.revision
of the said Provincial act of the 4 Geo. I, cap. 66, in 1791,
was ever supposed to change any principle of law- on
this subject inthe least. The Provinece act was merely
copied without alteration ; and the English statute of
the 5 Geo. 1T, some of the provisions of whish should
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have been copied into the act.of 1791, has remained in
force from necessity, preserved by that eclause.inthe
constitution . which declares, that ¢all the laws which
have heretofore been adopted, used, and approved in-the
Province, Colony or State, of New Hampshire, and usual-
ly practised upon in the courts of law, shall remain.and
be.in. full force until altered or repealed by  the-legisla-
ture,” and is still the law of the land here at this.day.

It must be admitted, that, if the practice of extending
executions upon lands mortgaged as the estate of the
mortgagor, was originally ‘founded upon the said stat-
ute of the 5 George I, it must have been by a very lib-
eral interpretation of its terms. If it were now a new
question, it would certainly deserve consideration, wheth-
er the term ‘“real.estate,” is broad enough to embrace
a mortgagor’s right in equity to redeem theland. 2 Pick.
508, Russell v. Lewis.

But this practice is of too long standlng, and is the
foundation of too many titles to be now questioned. A
decision against the practice at this time would be pro-

ductive of great mischief and inconvenience ; the law
must, therefore, be considered as settled in favor of the
usage.

And we are of opinion, that the interest of a cestui que
trust must stand on the same ground as that of a morta-
gor, and while the right of a mortgagor shall be held to
pass by an extent upon the land as his property, the in-
terest of a cestut que trust must be held to pass in the same
way. SN
It is also a question, in thig case, whether, James San-
derson having the possession of the land, and actually
living upon it at the time the demandant purchased, this
must:be deemed, in law,: sufficient.-notice of the trust to
this demandant ?

What shall be deemed constructive notice in cases of .
this kind, has been much discussed in courts, and we
consider it as perfectly well settled, that open exclusive
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possession is sufficient notice to all the world of any ¢laim  Pritchard’
which he, who is soin possession, has upon the land:  Biewm;
It is not to be supposed that any man, who wishes to
purchase land honestly, will buy it without knowing

what are the claims of a person who is in the open pos-

session of it.

It is reasonable, if men will buy in such cases wnhout
enquiry; that they should be presumed to have known
every thing, which they might have learned upon due en-
quiry. 3 Mass. Rep. 579 ; 2 ditto. 508 ; 6 ditto. 487 ; 4
ditto. 637 ; 14 ditto. 300 ; 16 ditto. 406 ; 1 Pick. 164 ; 8
ditto: 1495 5B. & A. 142 ; Sugden, 498 ; 19 Vesey, 456 ;
10-Johns. 457 ; Newland, 509; 8 Johns: 187 ; I Johns.
Cases, 53 ; 2,Vesey, Jr. 437 ; 2 Fonbl. 151, note'; 1’ Burr.
4755 10 Mass. Rep. 605 1 Meri. 282, Allen v. Anthony 5 2
Vesey, Jr. 4387, Taylor v. Stibbert; 16 Vesey, Jr. 250,
Daniels v. Davison. : : N

There is still one further question in this case.. The
deed, under which the tenant claims the land has only one
subscribing witness, and the question is, whether any
thing can pass by virtue of such an instrument ?-

It may beconceded, that the instrument cannot ope~
rate under our statute to pass any estate. | But thereis
a consideration of money expressed in the deed; and this
is sufficient to raise a use which is executed by the statue;
of uses. 2 Saunders on uses, 50-—67.

The instrument may therefore operate as a bargain and
sale, ‘and thus pass the land without  the aid of our stat<
ute. French v. French, 3 N. H, Rep. 234. :

We are therefore of opinion; that, as:the demandant
bought the land with notice of the trust;. he cannoty
for the reasons stated in -the caseof Scoby ¥ Blanchard,
3 -N. H. Rep. 170, maintain -this- suit; and that thex'e
must be - ~

Judgment o1 the verdzct




