424

Crane

v,
Thurston.

-chased the land. .

CHESHIRE:

v Milnes; -8 ditto. 437, Hyde v. Prices; 19 dltto 415, Ad-
amson v. Armitage.

In the eage now-before us, there isno doubt a8 to the in-
tention of Morley. It was most clearly his-object to place
the land in such a situation that his wife might dispose.of
it, as her own -property. And we entertain no doubt,
that the deed of Ladd and Susannah Morley, were suffi-
cient to pass the whole estate to Chamberlain. It is
therefore elear, on the face of the deed, that the defend-
ant has alegal title to the Jand. , :

JAnd we are inclined to think, that if it were otherwne,
this plaintiff would be estopped by Chamberlain’s judg-
ment to claim the land against this defendant, who is
not to be affected by the amendment made after he pur-

Judgment on the verdict.

JrssEniag KirtreEpcr versus TrHomas Beir-
LOWS.

Where a deputy sheriff’ returned upon a writ of attachment, under a particular
" date, that he attached a farm and left with the clerk of the town, whete the

farm ‘was, a’copy’ of the writ and of the return, it was held, that the court
could not, upon such return, intend that the copy of the writ and return were
left with the clerk on the day under which it was returned. .

Previous to the statute of 1822, relative to the sale of rights in equity to re-

*“deém land mortgaged upon execution, such rights could pass by an extent of
an execution upon the Jand, as'the estate of the mortgagors.

Ifa mortgagee, after condition broken, enter upon the land and lease it, and his
tenant continue in the peaceable actual possession of the land for a yeary un-
less the right to redeem be exercised within the year, it is lost forever.

Case agsinst the sheriff of this county. The substanee
of the declaration was, that Heaton, the defendant’s dep-
uty, having on the 27th January, 1825, attached a farm
by virtue of a writ in favour of the plaintiff against Amos
Philips, neglected to leave a copy of the writ and return
with the town clerk of Walpole, where the land attached’
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was sitaate; until: the 98th Jannary, 1825, at Swelock
the evening, although specially requested zo to-do ; by

reason of which neglect;-several other-creditors:of: Ph11~~ B

lips, who attached the land.after the sald attachment of
the plaintiff; having left-copies of their writs-and returns
with-the saidtown clerk previously te the time when the
copy of the plaintifi’s writand return was-left, as afore-
said, the plaintiffilost-his said attachment. hgpe
The eange was tried here upon.the general: 1ssue, ‘at
October terny, 1827, and a verdiet taken by consent for
the defendant; subject to the opinioniof the gourt-upon
the following case ; and it was agreed, that if the ecourt
should be of opinion, that the. action could be maintain-
ed, the werdiet should be set aside, and a verdict entered
for the plaintiff, with such damages as the courtshould
order. e e
On the 27th January, 1825, the plaintiff sued out %
writ against Amos Phillips, as alleged in the declaration,
in this case, and delivered the same to Joseph Heaton, a
deputy of the defendant, to be served, with directiong'to
attach the farm on which Phillips lived. Heaton, receiv-
ed the writ, and immediately went upon the farm and
attached it.  On the same 27th January, after. Heaton
had thus attached the farm, the plaintifi’s agent. request-
ed him to leave with the town clerk of Walpole, where

the farm was, a copy of the writ and his return, immedi-.

ately ; to which Heaton replied, that it was not neces-
sary, Phillip’s interest being only a right.in. equity to
redeem the land, and that he would take: therigk-of zot
leaving the copy of the writ and return with: the town
clerk.

On the 28th January, 1825, at -eight 0’010(:1«:, PM,
Heaton left with the said clerk, a copy of the said writ
and of his return, which was as follows :—

~ ¢ Cheshire, ss. Jan. 27, 1825. By virtue of the wﬁhm

writ I attached a tirpct.of land. sitnate.in. Walpole, and:

being the farm on.which the within.named Phillipg now
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Kmreaae lives, meaning to include all the right he the said Phil-

Bellows

lips has, or may have, in the aforesaid premises, &c. and
left a saummons, &c. also left with N. Townsley, clerfof
said town of Walpole, a true and attested copy of this
wrlt with a'trae copy of this return thereon.”

On the said 27th January, 1825, Rugeles Watkins sued
out a writ against the said Phillips, and after the said
Heaton had been upon said farm and attached the same
as’ aforesaid, said Watkins caused the same farmtobe
attachied, and a copy of his writ, and of the return to
be left with the sdid town clerk; at 15 minutes past two
of the clock, P. M. on said 27th day of January.

‘At the May term of the superior court in this county,
1826, the plaintiff’ recovered judpment against Phillips
for ¢871,28 debt, and $11,13 costs, and on the 10th
May, 1826, sued out execution. At the same court, Rug-
gles Watking recovered judgment against Phillips, for
$95,87 debt, and 12,08 costs, and on the 10th May, 1826,
stued out execution.

On the 19th May, 1826, the plaintiff caused his said
execution to be extended upon the farm attached by vir-
tue of his writ as aforesaid.

On the 31st May, 1826, Watkins caused his execution
to-be extended upon part of said farm.

On the 21st May, 1818, Amos Phillips conveyed to
James Hooper and Elisha Hooper, the said farm in fee
and in'mortgage. On the Ist July, 1822, Phillips made
another conveyance of the same farin to Elisha Hooper,
infee’and in mortgage.

“The extent of the plaintiff’s execution was made ¢ stth-
ject to the mortgages to James Hooper and Elisha Hooper,
supposed 1o be $2600.”

“Elisha Hooper, the condition of his mortgage being
broken, brought a writ of entry against John Allen, de-
claring upon his seizin of the land and upon a disseizin
by Allen, and at March term of the court of cominon pleas
in this‘county, 1825, recovered judgment in that suit.
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A writ of possession was awarded to be issued, provided K*"Wi&&
Allen should not pay a certain sum within twu‘mquhs-, Bell o

On the 28th May, 1825, a writ of possession issued en '
the said judgment, and on the 30th May, in the same
vear, Elisha Hooper received possession from the sher-
il under that writ.

When the said Elisha entered to, receive possemon
from the sherifl'as aforesaid, he declared his ohject to be a
foreclosure of the right toredeem the land ; and he imme-
diately leased the land to said Allen, who continued in
possession under him, and paid rent, for more than a
year from the 30th May, 1825.

At the time the said writ of entry was sued ont. ac"ambt
Allen, he was only a tenant for a year under Phillips. But
Phillips had absconded and was not then in the state..

Several othercreditors of Philips, whose debts amounts
ed to the full value of the interest of Phillips in the.land,
having sued out writs against him, caused the saidfarrri
to be atrtached, at the time Watkins caused it to be at-
tached. as aforesaid, and caused. copies eof their writs
and of the returns to be filed with said town clerk, on the
gaid 27th January, 1825. 'The atftachments of thosé
creditors were not dissolved until after the 30th May,
1826, but have since been dissolved. This suit was coms
menced on the 22d November, 1826.

Handerson, for the plaintiffs

The first enquiry in this case is, do the facts show suoh
negligence in the deputy as to render the sherifl liable. ?
I they do, then the next enquiry is, what damage has
the plaintiff sustained by the negligence of the defend-
ant’s deputy ? '

With respect to the first questlon there seems to l:m
no doubt. A sherifl’ is not only bound to serve_ail legal
precepts, which are delivered to him, in any lawful man-
ner he may be directed, but in seasonable time—in SﬁQh
time as he shall engage, or as the exigency of the case
may reasonably reguire. 9 Mass. Rep. 269, Burnard v
Ward ; 4 ditto, 60, Marshall v. Hosmer, k
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As to the damages, the case shows, that after the dep-
uty had attached the land, on the plaintif’s writ, the

- same land was-attached to secure debts due to other

creditorg-amounting to its full value ; and that by the
negligence of the deputy, who served the plaintiff’s writ,
those other creditors caused copies of their writs and re-
tupns to.be left with the town elerk, before the copy of
the plaintif’s writ and return was left. The plaintiff
thus lost the priority of his attachment. And as the land
remained subject to the attachments of those other cred-
itors until the right to redeem the land was foreclosed,
the plaintiff has lost his entire debt.

It is supposed to be clear, that the right toredeem the
land was gone, before the attachments of the other cred-
itors were dissolved. The only objection to the foreclo-
sure is want of notice to the mortgagor. But we hold,
that when the mertgagor is absent, a declaration made,
as in this case, before witnesses at the time of the entry,
that the entry is made for the purpose of foreclosing the
right to redeem, is sufficient ; and a continued possession
by the mortgagee, or his tenant, for one year after such
entry, is a legal foreclosure of the right to redeem. 3
Mass. Rep. 138, Newhall v. Wright ; 13 ditto, 314 ; 5 ditto,
109 ; 12 ditto, 519 ; 9 ditto, 258 ; 17 ditto, 481, Thayer
v. Smith.

The plaintiff could not redeem. 1If he had redeemed,
it could have availed him nothing. Those whose at-
tachments had the priority would still have held all the
interest Phillips had in the land. Their attachments
availed them to the value of the properiy, which; by an
agreement made with Hooper, was applied in satisfaction
of their debts. )

Joel Parker, for the defendant.

This action cannot be supported, on the ground that a
copy of the plaintif’s writ against Phillips was not left
with the town.elerk on the 27th. January, because the
return - is conclusiye evidence that the copy was left ory
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that-day. 4 Mass. Rep. 478, Slayton v.  Chester 3 9 ditto,
96, Bott v. Burnell ;10 dittoy 318y Estabrook v. Hapgood
11 ditto, 163, Bott v. Burnell ;17 ditto, 438, Laurencs

Pond ; 14-ditto, 28 ; 15 (htto, 230, Winchell v Stiles ;2>
N.H. Rep 140-; Com. D:q “Return Gy SMass ch :

561 ; 9 Mass. Rep 99 ;- 1'N. H.. Rep. 70.
The plaintiff’ has sustained no damage by reason of
Heaton’s neglect to leave the copy, because Phillipshiad

no interest in the land other than a right in equity to vé<

deem, which was not liable to attachment. The statute
of July 3, 1822, applies only to ‘mortgages made after
that time. : : Al

Nothing is liable to attachment which cannot be seized

and disposed of on execution. 5 Dane’s Ab. 33 ; 1'Pick.
399. At common law, an equity of redemption is not'li~

able to be taken in execution. Bacon’s Abridg. “Execu-
tion” C. 4 ; 1 Caine’s Cases, 50, 68 & 70. The acquisi-
tion of real estate by execution, is derived from statute
provisions, is in derogation of the common law and is stricti
- juris, 5 Conn: Rep. 595.° The statute of February 15,
1791, authorizes an extent upon the land of a debtor,
only in cases where he is seized in his own right in fee!
The mortgage given by Phillips to Hooper, is not fore-

closed, and the plaintiff may still redeem and thus save

his debt. The right of Phillips to redeem could not be
foreclosed by a judgment against Allen, that beingres
~inter-alies acte. 3 Starkie, 1300 ; I ditto, 191. :

There cannot be a foreclosure merely by a year’s pos:
session.. The entry was under a judgment, and any

foreclosure consequent upon it binds only the party to
the judgment. There was Do notice actually given to -

Phillips, nor any open continued possession by Ho‘bpei‘,

as Allen was in as tenant of Phillips; and hl@ pessessmn

contimued. : :
There must be notice oran open’v’isible possession,’f

from which notice inay be presumed. 17 Mass! Rep. 431,

If the foreclosure was valid as against Phillips, it isnot

¢
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so against this plaintiff, who, if his attachment was valid,
had an interest and was entitled ‘to notiee. 5 Conn.
Rep. 544.0 ¢ :
Every person having an interest is to be made a party
to-the foreclosure, otherwise heis not aflected. & Johns.
Ch. Rep. 459, Huines v. Beach ; 5 Conn. Rep: 531,
1f-the plaintiff is foreclosed, -it is his own fault. He
extended- his execution upon the land in season to re-
deem.
~Ricuarpson, C. J, delivered the opinion of the court.

It is said on behalf of the defendant, in this case, that
the action cannot be maintained, because the return of
the officer is conclusive evidence that a copy of the writ
wag left with the town clerk on the 27th January.

It is by no means clear, if we should hold that the re-
turn has the effect for which counsel contend, thatit
would be an answer to- this action. For the case states,
that Heaton made the first attachment. And if he did
not perfect his attachment immediately on the same day,
by leaving a copy. of the writ with the town clerk; so that
by his neglect in this respect, others were enabled to
gain the priority for their attachments, we are not pre-
pared to say that this was not negligence, for which this
defendant may be liable.

Buat it is unnecessary to decide this point at.the present
time, because we are of opinion that Heaton’s return
does not furnish a proper foundation for anintendment
that the copy was. left on the 27th January. We enter-
tain no doubt, that where all the doings of a sherifl, in a
particular transaction, may, by relation, become valid
from the day when he began to act, there, if he return
several acts under a particular date, the court will intend
that all the acts were done upon the day stated.  But
where the sherifl returns several distinet acts under one
date, if the precise time when one of the acts so retarn-
ed was done, becomes material, so ihat the principle of
relation cannotapply, the court will not intend that such




OCTOBER TERM 1828,

431

act was-done on the day stated; unless it appear; that Klmedge

from its nature; it must have been the first act done:

We apply this prineciple in the case before usthe morve ~

readily, because the return -of the officer is amendable,
and if'the trath of the case ean-avail the defendant it ig
within his reach. Sl

Upon leoking to:Heaton’s return. upon the plamtlﬁ"
writ against Philips, we: find that -all is stated.to” have
been done under the date of January 2% = But the leav-
ing of a copy of the writ with the town clerk wag not the
first'act to be done by the officer.: And-in s casewhere
the minute, when the copy wds left, might be materialy
we-think we are not. permitted to make any mtendmem
from this general return. g i

The effect of a return by the officer of the minute When
a copy was left with the town clerk, must be settledby:
a sound eonstruction of the statute whieh-has made the
leaving of a copy of the writ with the clerk: an-essen-
tial ‘part of the'attachment. But that guestion ~néed
not-now be seftled. - This return is-not -of that de~
scription.  We shall - therefore look, not to:the: return;
but to the facts stated in the case, that although Heaton
made the attachment by virtue of the plaintiff’s writyon

the 27th January, he did not leave: the copy until .the.

28th, whereby the: priority of the plaintiff’s attachment
was lost; and on this ground eur decision

It i clear, then; that the plaintiff haslost by the nefrh—
gence of Heaton; the benefit of having the first attach-
ment on the land, and is entitled to recover the amount of
the-damage he has sustained’ by reason of ‘that negh-
genee: :

But it is said he has sustained no damage, hecause the
right in equity to redeem the land; which he-attached,
was fot liable to be’ attached. As the mortgages were
made prior to the statute of July 3, 1822, the right to re-
deem the land could not be attached under that statute,

‘which is in express terms confined to mortgages subse-

Beilc;m
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queéntly.-made. . The guestion then.is, did-the statute of
February 15, 1791, authorise the attachment of such a
right 2 This question was fully considered in the:case
of Pritchard vy Brown, where we: came-to-the conchusion;
that previously to the statute of July 3, 1822, a right to
redeem land mortgaged was liable to ,atta.chment.‘ As
the grounds and reasons of the opinion we formed are
stated in that case, we shall not now repeat them, and it
is.only necessary tovsay, on this occasion, that we still
remain:of:the same opinion.

But itds further contended, in this case, that the right
to-redeem the land is not foreclosed by the proceedings
of: Hooper; that the plaintiff may still redeem ; and thus
secure the amount of his judgment against Philips ; and
that therefore he has sustained no damage by the neghi-
gence of ‘which he complains. It therefore becomes ne-
cessary to determine, whether Hooper’s proceedmg% ha,ve
foreclosed the right to redeem the land.

- The decision of this question, depends entirely upon:
the construction which is to be given to the provisions of
the statute of this state, relating to mortgages.

That statute, after declaring that all real estate mort-
gaged may be redeemed, has this provisc. - ¢ Provided
such payment or performance, &c. shall be made within
one year after such mortgagee, &c. shall have entered
into and hawve taken peaceable possession:of such real
estate for condition broken ; or within’ one year after
such person shall have been in peaceable and continued
actual possession of such estate, after condition broken,
whether such possession in either case shall-have been
gained by process of law, or by peaceable entry without
such process.” This statute gives a right to redeem to
themortgagor in cases, where by the terms of the con-
tract-he has no such right. But the exercise of this
right is so limited by the provise, that it seems to afford
to: the mortgagee two modes of foreclosing the right te
redeem. -
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In the first place, the mortgagee may entfer and take
peaceable possession, for cendition broken, and~if the
mortgagor do not redeem within one year from the time
of such entry, his right to redeem is gone forever. The
entry for this purpose may be by process of Taw, or with-
out such process. Wlhen the entry is without process, it
must be made openly and publickly, and the purpose for
which itis made must be openly and publickly declared.
And even when the entry is made by process; if the pro-
cess has not issued in a suit against him who has the
right to redeem, it ought to be made in a manner equally
open and public, and the purpose of the entry should be
declared. ~ And perhaps there may be cases, in which
notice of the entry ought to be given to the mortgagor or
his assigns.

In the next place, the mortgagee may take possession
of theland and remain in the peaceable and continued ac-

tual possession for a year after condition broken ; and if

the mortgagor do not redeem within the year, his right
is foreclosed. It is immaterial, whether the mortgagee
in this case obtain possession by process, or by entry,
without process. Nor is it in any case necessary to give
notice to the mortgagor, or his assigns, of such posses-
sion. But they are bound to take notice of it, or abide
the consequences.

In this case, the entry of Hooper, was open and public
under process, and he declared that he entered for the
purpose of foreclosing the right to redeem. Whether,
under the circumstances of this case, the right of the
mortgagor is barred by his neglect to redeem within a
year after that entry, need not be decided in this case ;
because we are clearly of opinion, that, as Hooper re-
mained in the peaceable and continued actual possession
of the land, by his tenant, for a year after the condition
was broken, the right to redeem was lost by ihe neglect
of those, who had it, to exercise it within that year. .

VOL. I. : 55
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had lost the priority of his attachinent, he might still
have redeemed,” But the answer which has been given
to this by the plaintifi’s counsel is decisive. A redemp-
tion of the land by the plaintiff would have been perfectly
idle, while the previous attachments remained.
+We'are, therefore of opinion, that the verdict ought to
be set aside, and a verdict entered for the plaintiff accord- -
ing to the agreement of the parties.

‘ Judgment for the plaintiff.

Samurl Hunt versus Arap Hunr.

Where the payee of a note wrote upon the back of it as follows——~If I am not
living at the time this note is paid, T order the contents to be paid to A. H.,”
and having signed it, afterwards died before the note was paid, it was beld,
that the endorsement was testamentary, and entitled to probate as a will.

Tuis was an appeal from a decree of the judge of pro-
bate, in this county, allowing a certain instrument as the
last will and testament of Arad Hunt, deceased. The
said instrument was as {ollows —

£ 41,000, Brattleboro’, April 28, 1813.

For value received, I promise to pay Arad Hunt, or his
order, one thousand dollars, within one year from this
date, and interest. - LUTHER WELD.

Attest, JoxaTuanw Hunt.”

There were upon the note the following endorsements.

“ March 21, 1814, received one year’s interest. Sep-
tember 14, 1814, received forty dollars. November 1,

1814, received two hundered and four dollars. May 22,

1818, received thirteen dollars and six cents.”
“If I am not living at the time this note is paid, I or-
der the contents to be paid to Arad Hunt. 2d.
Witness, Arad Hunt.”
The testator died in February, 1825.




