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417, Adamson; 19 ditto.Milnes; Price­437,Crane 3 ditto. v.Hydev.
A­v. rmitage.Thurston.

to the in-no as.us, is doubtthereIn now beforethe case
to placehisclearly objectwas mostItMorley.oftention

ofdisposehis wife mighta thatin such situationlandthe
doubt,noAnd we entertainit, her own property.as

were suffi-Morley,and Susannahof Laddthe deedthat
It isto Chamberlain.the estatepassto wholecient

deed, that the defend-on face theclear, the oftherefore
a title to the land.hasant legal

otherwise,think, it wereto that ifAnd we inclinedare
by judg-be Chamberlain’sestoppedwouldplaintiffthis

defendant, iswhothe land thisagainstclaimment to
he pur-made afterto be affected the amendmentbynot

land.chased the
on theverdict.Judgment

Kittredge versus Thomas Bel-Jesseniah

lows.

attachment, aa writ of undera sheriff returned particularuponWhere deputy
thethe wheretown,a farm and left with the clerk ofhe attachedthatdate,

that the courtheld,and the it wasreturn,of the writ ofwas, afarm copy
returnthe the writ and werenot, such intend that ofreturn,could upon copy

on it returned.with clerk the under which wasleft the day
the rights1822,to the statute of relative to sale of in to re-Previous equity

land mortgaged rightsexecution,deem such an extent ofcouldupon pass by
the as the mortgagors.an execution estate of theland,upon

If aftermortgagee, it,a condition enter the land and hisbroken, and leaseupon
tenant in thecontinue actual of the un-land for a year,peaceable possession
less the right to redeem be exercised within the it is lost forever.year,

Case agsinst the sheriff of this The substaneecounty.
of the was,declaration Heaton,that the defendant’s dep-
uty, on the 27th 1825, ahaving January, attached farm
by of avirtue writ in favour of the Amosplaintiff against
Philips, to leaveneglected a ofcopy the writ and return
with the town clerk of land attachedWalpole, where the
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Kiitredgasituate, 1825,was until at Sthe oclock inJanuary,38th
V

the ;requested so toevening, bydospeciallyalthough Bellows.

reason of other of Phil-which creditorsseveralneglect,
lips, who after the attachment ofattached the land said
the of andplaintiff, left their writs returnscopieshaving

when, thethe to timewith said clerk thepreviouslytown
left,of afore-copy plaintiff’sthe writ and return aswas

said, the ai iíít fFlost hispi said attachment.
issue,The cause was tried the atuponhere general

term, 1827,October and a consent,verdict taken forby
defendant,the to thesubject opinion of the uponcourt

;the case and it was that if thefollowing agreed, court
should be of opinion, that the action could be maintain-
ed, the aside,verdict should be set and a verdict entered
for plaintiff,the such aswith the court shoulddamages
order.

On 1825,the 27th January, the aplaintiff sued out
writ declaration,Amos in theagainst Phillips, as alleged

case,in Heaton,this and the Josephdelivered same to a
defendant, served,of the to todeputy be with directions

Heaton,attach farmthe on which lived.Phillips receiv-
ed writ, immediatelythe and went theupon farm and

On January,attached it. the same 27th after Heaton
farm,had thus plaintiff’sattached the the agent request-

ed to the ofhim leave with town clerk Walpole, where
was, copy return,the farm a of the writ hisand immedi-

; to replied,which Heaton that itately was not neces-
asary, onlyinterest inPhillip’s being right equity to

land,the and that heredeem would take the risk of not
of andthe the returncopy writ withleaving the town

clerk.
1825, o’clock, M.,the 28th January,On at P.eight
clerk,with theHeaton left said a copy of said writ:the

-and his return,of which aswas follows
“ Cheshire, 27,ss. Jan. 1825. virtue of the withinBy

1writ aattached tract of land andWalpole,insituate
farmbeing the on which nowthe within named Phillips

i.vol. 54
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Phil-1he saidhethelives, include all righttomeaningKittre%e
v. and&c.premises,have, inhas, or the aforesaidmaylipsBellows.

ofclerkTownsley,N.summons,a also withleftleft &c.
of thiscopyand attestedof a truesaid town Walpole,

thereon.”of returnwrit with a true thiscopy
suedWatkins1825,On said January,the 27th Ruggles

the saidand aftera Phillips,out writ the saidagainst
sametheHeaton had said farm and attacheduponbeen

befarm toaforesaid, the sameas said Watkins caused
toreturnwrit,his and of theattached, and a ofcopy

15 twopastat minutesclerk,be left with the said town
clock, January.P. 27th ofof the M. on said day

in this county,At of the courtthe termMay superior
1826, Phillipsthe recoveredplaintiff againstjudgment

10thcosts, on thedebt, and andfor $11,13$371,28
court,the same1826, sued out execution. AtMay, Rug-

forPhillips,Watkins againstrecovered judgmentgles
1826",debt, 12,08 costs,and and on the 10th May,$95,87

out execution.sued
saidOn his1826,the 19th the causedMay, plaintiff

to he farm vir-byexecution extended attachedupon the
tue ofhis writ as aforesaid.

On 31st 1826,the caused his executionWatkinsMay,
be extended of said farm.partto upon

1818,21st toOn the AmosMay, Phillips conveyed
Elisha the said farm in feeHooper Hooper,James and

1st 1822, Phillipsand in On the madeJuly,mortgage.
to Elishaanother of the same farmconveyance Hooper,

in fee and in mbrtg’ag’e.
“The of execution made sub-plaintiff’sextent the was

to to and Elishaject Hooper,the James Hoopermortgages
to besupposed $2600.”

hisHooper,Elisha ofthe condition mortgage being
broken, Allen,a John de-entrywrit ofbrought against

and ahis seizin of the land disseizinclaring upon upon
Allen, and at March of courtby pleasterm the of common

1825,in this in suit.county, recovered thatjudgment
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Kittredgaissued, providedto beA awardedpossessionof waswrit
two months.a certain sum withinshould not payAllen Bellows.

1825, of onpossessiona issuedwritMay,the 28thOn
May,30th in the samesaid and .thethe on.judgment,

from the sher-possessionElisha receivedyear, Hooper
iff that writ.under

entered to receive possessionElishasaidWhen the
aaforesaid, declared his to beobjectas hefrom the sheriff

;of to redeem the land and imme-the heforeclosure right
Allen,to said who continued inleased the landdiately

him, rent,and for than apaidunder morepossession
1825.from the 30thyear May,

At the time said writ of was sued outentrythe against
Allen, a underyearhe was a tenant for Butonly Phillips.

andhad was then in theabsconded not slate.Phillips
ofSeveral other creditors whosePhilips, debts amount-

Phillips land,ed to full of the inthe value interest of the
him,sued writs caused the saidagainstout farmhaving

attached,to timebe at the Watkins caused it to be at-
aforesaid,as andtached caused copies of their writs

and of the returns to filedbe said clerk,with town theon
said 27th 1825-January, The attachments of those
creditors were not dissolved until after the May,30th
1826, but have since been dissolved. This suit was com-

on themenced 22d November, 1826.
Handerson, for the plaintiff.

first in this is,The caseenquiry the factsdo show such
in the as tonegligence deputy render the sheriff ?liable

If do, nextthey is,then the enquiry what hasdamage
the theplaintiff bysustained ofnegligence the defend-

?ant’s deputy
With respect to first question,the there seems beto

Ano doubt. sheriff is not only bound to serve all legal
him,which areprecepts, delivered to in man-any lawful

directed,ner he hemay but in seasonable time—in such
time heas shall or as the ofexigency the caseengage,

v.may 269,9reasonably Mass.require. BarnardRep.
ditto,;Ward 4 60, v. ilosmer.Marshall
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Kíttredga to the shows,As the ease that after thedamages, dep-­
land,had theuty plaintiff’sattached the on writ, theBellows,

‘ same land was attached to secure due todebts other
;creditors fullto its value and that by theamounting

writ,of the who served thenegligence deputy, plaintiff’s
those other of their and re­creditors caused writscopies

clerk,turns the ofcopyto be left with the town before
the and left.plaintiff’s writ return was The plaintiff
thus the landlost his And as thepriority attachment.of
remained to thesubject cred­attachments of those other

foreclosed,itors until the to redeem the land wasright
the plaintiff has lost his entire debt.

It is supposed clear,to be that the to redeem theright
land was before the attachments of the other cred-gone,
itors were dissolved. to theThe foreclo-only objection

hold,sure is ofwant notice to the But wemortgagor.
made,that absent,when the is a declarationmortgagor

in case,as this before at the of the entry,witnesses time
that the is forentry made the of thepurpose foreclosing

redeem, ;to is and a continuedright possessionsufficient
the tenant,orby his for one after suchmortgagee, year

is aentry, the to 3legal foreclosure of right redeem.
138, ;13 5Rep. ditto, ditto,Mass. JYewhallv. 314Wright;

; ditto, 519; ;109 12 9 ditto, 431,258 17 ditto, Thayer
Smith.v.

couldplaintiff redeemed,The not redeem. If he had
have himit could availed Those whose at-nothing.

had the would still have held all thetachments priority
interest had in the land.Phillips Their attachments
availed the of anwhich, bythem to value the property,

inmade satisfactionHooper, appliedwith wasagreement
of their debts.

Parker,Joel thefor defendant.
This aciion acannot on the thatbe supported, ground

of the was not leftcopy plaintiff’s Phillipswrit against
with the town theclerk on the 27th becauseJanuary,

is conclusive evidence that the was leftcopyreturn oif
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Kiitredgethat 4 v.day. 418, ; ditto,Mass- 9ChesterRep. Slayton
96, Burnell; ditto,Bolt v. 10 313, ;Eslabrook v. Hapgood jjei^"ws

ditto,Burnell;ditto, 163, 433,11 Bott v. 17 Lcmrencc
v.Pond; 230,; ditto,14 ditto, Stiles;28 15 Wiuchdl v. 2

uN. ; Return,” ;H. 140 C4« 3Com.Rep. Mass.Dig. Rep.
; ;561 9 H.99 IN. 70.Rep.Mass. Rep.

The sustained noplaintiff byhas reason ofdamage
Heaton’s to leave the copy, becauseneglect hadPhillips
no in land than ainterest the other in to re-right equity
deem, which was not toliable attachment. The statute

3, 1822,of July toapplies only made aftermortgages
that time.

is toliable attachmentNothing which cannot be seized
and disposed ;of on execution. 5 33 1Dane’s Ab. Pick.
399. law,At common an li-equity of is notredemption

“able to be taken in execution. Bacon’s Execu-Abridg.
; 1 Cases,O. 4 50,tion” Caine’s 68 & 70. acquisi-The

tion of by execution,real isestate derived from statute
inprovisions, is of the and slricticommonlaw isderogation

5 15,Conn. 595. The Februarystatute ofjuris. Rep.
debtor,1791, authorizes an extent of aupon the land

in cases he hisonly where is seized in own in fee.right
The to is not fore-by Phillips Hooper,mortgage given

closed, and stillmaythe redeem and thusplaintiff save
his debt. The of to redeem could not bePhillipsright

by Allen,foreclosed a mthatjudgment against being
; ditto,Starkie,inter aliosacta. 3 11300 191.

a a pos-There cannot be foreclosure merely by year’s
entryThe was under a anysession. andjudgment,

it the toconsequentforeclosure bindsupon only party
actuallythe There was no notice tojudgment. given

norPhillips, any open possessioncontinued by Hooper,
as Allen was in as tenant andPhillips, possessionof his
continued.

There must be notice or possession,an visibleopen
jrom 431.which notice 17may Rep.be Mass.presumed.

If the foreclosure it is notPhillips,was valid as against
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valid,waswho, attachmentKíttredge if histhis plaintiff,so against
Conn. -RCp.5notice.toand entitledwasan interesthadBellows,

544.
a partyto madeis bean interestEvery person having

3 Johns.affected.he is notforeclosure, otherwiseto the
531.; 5Beach459, Rep.Haines v.Ch. Conn.Rep.

Heforeclosed, own fault.it is hisisplaintiffIf the
in season to re-the landuponMs executionextended

deem.
court.of theopinionC. J. delivered theRichardson,

case,defendant, in this thatsaid of theIt is on behalf
maintained, because the return ofcannot bethe action

that a of the writcopyevidenceofficer is conclusivethe
January.27thclerk thetown onleft with thewas

that the re-clear, if we should holdIt byis no means
contend, that itcounseleffect for whichhasturn the

states,caseFor theto this action.would an answerbe
And if hefirst attachment. didthat Heaton themade

on the sameimmediately day,not perfect his attachment
clerk,with the town so thatby a of the writcopyleaving

torespect,his in others were enabledby thisneglect
attachments, are notpriority pre-the for their wegain

to for whichpared that this was not thissay negligence,
maydefendant be liable.

it atpointis to decide this theunnecessary presentBut
time, because Heaton’sopinionare of that returnwe
does not furnish a forproper foundation an.intendment
that the January.was left on 27th We enter-copy the
tain doubt, a sheriff,no that the of in awhere all doings

relation,particular transaction, become validmay, by
from there,the ifact,when to heday he returnbegan
several date,acts the court intendunder a particular will

all thethat acts done the stated. Butupon claywere
where the sheriff distinctreturns several acts under one
date, if the precise time when one of the acts so return-
ed was done, material,becomes ofprincipleso that the
relation cannot the court not thatapply, will intend such
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lviltredgeact stated,was ondone the unlessday it thatappear,
nature,from its it been themust have act done.first Bellows.

We casethe before usapply principlethis in the more
amendable,isthe officerthe return ofreadily, because

defendant,availand itif can the isthe truth of the case
within his reach.

Heaton’s returnUpon upon plaintiff’sto thelooking
have,writ we find all toPhilips, that is statedagainst

21,been thedone under date of leav-January But the
of a of the with not theing copy writ the town clerk was

first act to done a wherebybe the officer. And in ease
material,the minute, left,when the was becopy might

we think are not topermitted anywe make intendment
from return.this general

The of a officerof wheneffect return the the minuteby
a clerk, bywas left with the town must be settledcopy
a sound construction of the has made thestatute which

of a of the with clerk an essen-copy writ theleaving
tial of But that needpart questionthe attachment.
not now settled. is of thatbe This return not de-

return,look,We shall not toscription. therefore the
case,but to Heatonthe facts stated in the that although

writ,the attachment of the onby plaintiff’smade virtue
the thecopy27th did leave the untilJanuary, he not
28th, thewhereby plaintiff’sthe attachmentpriority of

lost,was and on this decision.ourground
It lostclear, then,is has theplaintiff by negli-that the

first attach-gence Heaton,of the of thebenefit having
ment on land, and to amount ofthe is recover theentitled
the has ofbyhe sustained reason thatdamage negli-
gence.

But it theis said he has nosustained becausedamage,
attached,land,inright equity to redeem whichthe he

was not to werebe As theliable attached. mortgages
to re-made 3, 1822,theprior to statute of theJuly right

statute,deem the land could under thatnot be attached
subse-which is expressin terms mortgagesconfined to
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Kiitredge the ofis,made. The did statutequestion thenqnently
15, 1791, authorise the attachment aFebruary of suchBeliown.

? This inwas considered the casequestion fullyright
conclusion,Brown,Pritchard v. came to theof where we

1822,3, a tothat to the statute ofpreviously July right
land was attachment. Asliable toredeem mortgaged

areof the we formedopinionthe and reasonsgrounds
itthem,not andease, repeatin that shall nowwestated

occasion,on this that we stillto;say,isonly necessary
theof same opinion.remain

contended, case,But it is further in this that the right
thebyredeem the land is not proceedingsto foreclosed

; ;that andHooperof the still redeem thusplaintiff may
;the amount of his andPhilipssecure judgment against

sustained thebythat therefore he has no damage negli-
of which It therefore becomes ne-hegence complains.

haveto whethercessary determine, Hooper’s proceedings
land.the to redeem theforeclosed right

The question, depends entirelydecision of this upon
to theis be to ofprovisionsthe construction which given

state,of tostatute this relating mortgages.the
realthat allstatute, after estatedeclaringThat mort-

“redeemed, has this proviso.be Providedmaygaged
shall be&e. made withinsuch orpayment performance,

&c. shallafter have enteredyear mortgagee,one such
ofand have such realpeaceable possessioninto taken

; oneor within afteryearestate for condition broken
in andbeen continuedpeaceableshall havepersonsuch

estate, broken,after conditionof suchactual possession
beenshall havein either casewhether such possession

withoutlaw, entryof orby process by peaceablegained
to toa redeemprocess.” rightsuch This statute gives

terms of the con-thecases, bythe in wheremortgagor
of thishe has no But the exercisesuch right.tract
affordthat it tois limited the seemsby proviso,soright

tothetwo modes of rightto the foreclosingmortgagee
redeem.
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In lakethe first eider andmayplace, 1he &■■mortgagee
broken,peaceable possession, and if thefor condition Bellows,

do yearnot within one from the timemortgagor redeem
of such isentry, goneredeemhis forever.to Theright
entry for law,this ofpurpose may bybe or with­process
out such When the is without itprocess. entry process,

andmust be made and the foropenly publiekly, purpose
which it is made must andbe declared.openly publiekly
And even pro­when the is made if theentry by'proeess,
cess has not inissued a suit him has thewhoagainst

to redeem, it to aright be made in mannerought equally
open and andpublic, the ofpurpose the should beentry
declared. And cases,thereperhaps inmay be which

ofnotice the toentry be to the orought given mortgagor
his assigns.

In the next place, maythe take possessionmortgagee
of the land and remain in the andpeaceable continued ac-
tual ;apossession for after conditionyear broken ifand
the do not redeem the hisyear,withinmortgagor right

immaterial,isforeclosed. It whether theis mortgagee
possessionin this obtain orby process,case by entry,

giveNor it inprocess. anywithout is case necessary to
or ofnotice to the his suchassigns,mortgagor, posses-

it,sion. But are bound to take notice of orthey abide
the consequences.

case,In this the of Hooper, was andentry open public
under process, and he that for thedeclared he entered

Whether,ofpurpose the toforeclosing redeem.right
case,under the circumstances of this the of theright

is barred hismortgagor by to redeem within aneglect
year ;after that not beentry, need decided in this case
because we are ofclearly opinion, that, as re-Hooper
mained in the andpeaceable possessioncontinued actual
of the land, by tenant,his for the conditionyeara after

broken,was the theto redeemright bywas lost neglect
of those, it, year.who had to exercise it thatwithin

j.vol. 55
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Kittredge plaintiffhas theIt been that notwithstandingurged,
v. i attachment,a he stillmight1 lost the of hispriorityBellows.

beenhashave But answer which giventheredeemed.
A redemp-isto this the counsel decisive.plaintiff’sBy

perfectlybeention of the land the would haveby plaintiff
idle, thewhile attachments remained.previous

We toare, therefore the verdict oughtof thatopinion,
aside,set and abe accord-plaintiffverdict entered for the

to theing of theagreement parties.
theJudgment plaintiff.for

versusHunt Arad Hunt.Samuel

amback it as follows. —“If I nota note the ofWhere the of wrote uponpayee
is I the to be to A. H.,”at note order contentsliving the time this paidpaid,

it held,died before the note was wasafterwardshaving signed it,and paid,
as will.and entitled to athat the wasendorsement testamentary, probate

This a the ofjudgean from ofappeal pro-was decree
bate, in a instrument as thecounty,this certainallowing

Hunt,of Arad deceased. Thewill and testamentlast
:—followssaid was asinstrument

28, 1813.,“$1,000. AprilBrattleboro\
received, I to Arad hispromise Hunt,For value orpay

order, dollars, one thisyearone thousand within from
date, and interest. LUTHER WELD.

Attest, Jonathan Hunt.”

There noteuponwere the the endorsements.following
“ 21, 1814,March one year’s Sep-received interest.

14, 1814, 1,tember Novemberfortyreceived dollars.
1814, received two and four dollars. Mayhundered 22y
1818, received thirteen and cents.”dollars six

“ IIf am not is I or-at the time this noteliving paid,
theder tocontents be to Arad Hunt. 2d.paid
Witness, Arad Hunt.”

The in February,testator died 1825.


