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Norton versus Ladd.

A is to have that hewho and avowed had noprovedperson openly repeatedly
God,belief in the existence of a in acannot be admitted to court oftestify

justice.

atIn cause,this while on before the thisjurytrial
a onterm, one John Hunter as witnesswas offered the

part of the On theplaintiff. the of defendant itpart
witness,Hunterwas that aobjected, competentwas not

ahe did not in the of God.because believe existence
times,And it that he had several within aprovedwas

trial, had noshort time before the stated that he belief
ain the of God.existence

Cushman,Williamsand for the plaintiff.
Barnard,Bell and for the defendant.

He,the court. who deliberatelyandBy openly avows
God,that he has no in the ofbelief existence a furnishes

clear and himself,evidencesatisfactory that heagainst
is bound, tie,ofincapable tobeing by any speakreligious

truth,the and is in aof credit court ofunworthy any
This witness is to haveproved repeatedlyjustice.

sentiment,asuch and no hesitationavowed we have in
Cowen,ahim as no 2person of credit.worthyrejecting

; 18431, 98, ;Butts v. Swartwood­ v.Johns. Jackson Gridley­
538, Omichundv. Barker.Rep.Willes’

versusS. admin. JacobTillotson,Thomas
Grapes.

of a aconsideration noteWhere the was thepromiseonly prornmissory by
tract landnote,to to the on of the amaker, of if theconvey paymentpayee

it, asas heown and if to it of the owner couldnot,should cheapbuypayee
the diedhave it what cost —and insol-let the maker for it shouldand payee

the land —it wasdue,the note became without title to heldvent, before any
havingasmightof the note be considered failed,that the consideration totally

righthad a to treat it as amakerand that the nulity.

Assumpsit 10, 1820,forupon anote dated March$15,
Tillotson,M. intestate,to John in threetheand payable

interest annually.years, with
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1 he Tillotsoncause was tried here theupon issue, atgeneral
v.term,November 1825,when it was admitted that the de- 0 rapes.

note,fendant the but offered in¡nade evidence,he a eon-
tract made at the himsame time between and the payee,

■:—as follows
In Jacobconsideration that hasGrapes relinquished

lot, Northumberland,the in and me hisSpaulding given
interest,note for in three and !$75, payable years, prom-

on above,ise him of the to liimpaymentthe deed a lot
location,of land in on which hasWinslow’s lie made a

5, into be lot No. the fifthpitch, supposed shouldrange,
I not,said lot and if to said lot ofbuyown the owner

for Ican,as I and let him have it what tocheap as have
time,all from 10,he taxes this Marchgive; paying

1820.”
Before 4he note became John M.payable, Tillotson

died, anywithout title to lot of landthe mentioned in
contract, andsaid insolvent.

A for consent,verdict was taken the plaintiff by subject
ofto the theopinionthe court upon case.foregoing
Cushman,and for plaintiff.thePeverly

Williams, for the defendant.
of the courtopinionThe was delivered by

Richardson, C. note,J. The on thiswhich action is
founded, and the ofpromise intestate,the which is stated

case,in at time,the made the andbeing same relating
matter,to same thethe whole must be considered as one
;transaction and the ofamount betweenthe agreement

the seems toparties have been that the shoulddefendant
relinquish lot,the and inSpaulding pay three years,$75,
with intestate,interest and thatannually, the on the

ofpayment sum,that ashould to the defendantconvey
lot it,certain of land not, buyif he ifowned and should

could,it as hecheap as and it forlet the havedefendant
case,what it cost. It Tillot-is in thatmight stated the

son, intestate,the did not the of hisown the at timelot
; it onlydecease is therefore the benefitapparent, that
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Tillotson contract,derived from the hadcould havedefendantthe
Vt from thelived, personalhave resultedmustthe intestateGrapes.

land him atin the forTillotson, purchasingofservices
whollythis has now beenand benefitprice,lowestthe

consideration, then,Theof Tillotson.the deathbylost
hasmake the contracttothe defendantinducedwhich

the in-oftrue, promiseis theIt thataltogether.failed
of theconsiderationas themay be consideredtestate

a is the consider-of thepromise payeeBut whennote.
anote, thatof and that sopromise altogether,ation fails

note allthe maker of the the headvantageloses might
it, is left toto and nothingderive fromexpectedhave

of thatfor the breacha mere of actionhim but right
thatwaiveof thatopinion may rightarepromise, we he

a ifnulity,asaction, treat theof and whole agreement
case,aInthe note. suchchoose,so and thus avoidhe

led the maker ofthe real inducement whichsubstantial
failed,totallythe to enter into the contract havingnote

to theperformhe should not be heldrequires thatjustice
hehis will. He ifmay,on parthis againstcontract

topart,on his and resort antheperformplease, contract
;of on the sidetheaction for the breach othercontract

dohe to this. Thesecompelled princi-is not to bebut
byples, authority.we consider as well settled

50,In Johns. where the consid-Frisbeev. 11Hoffnagle,
to certainconveya purportingeration of note was a deed

hadlands a thewarranty, grantorwith of butcovenant
theto the grantee,in fact could passno title which he

notwith-entirely,failedheld to haveconsideration was
to be void.covenant, the notethe andstanding

held,455, thatweIn 3 N. H. Rep.v.Shepherd Temple,
ofthenote, for priceanin a promissory givenaction on

defence, thatait gooda wasgoods warranty,sold with
value.ofto be nothe turned outgoods

183, horses werewhereKain, 2 Bing.In Liddard v.
at thethem soundto deliversold, anunder agreement

the endatdeliveredtheyand wereof aend fortnight,



TERM 1828.NOVEMBER 447

Tillotson;sound in an actiona. but not for thefortnight, price,of
defendant, andfound for thethe the court refusedjury Grapes.

a trial.new
190,1Samuda, Camp. LordIn Fisher v. Ellenborough

an actionwhen wasof thatopinion,was thebrought for
a aof sold withprice warranty, breach of thegoods

be,warranty under certain circumstances, an­anmight
to the action.swer

2 P. 639,In Farrar v. N. C. wasEspin. itNightingal,
ruled, that one under amoney paid by party written

otherwhich the party was unable toagreement, per­
form, be recovered in hadmight back action for money
and received.

12Board, decided,In Wheelerv. Johns. it was that363,
paid in advance formoney to be per­services agreed

formed, may be recovered back in an action for money
received,had and in ofcase the non theperformance of

services.
Giles 7Edwards, 181,In v. D. & held,E. it was that

where one to a contract is fromparty prevented carrying
the same into ofthe the otherbyexecution neglect par-

the thus is at toty, party liberty theprevented consider
end,at an and tocontract recover back heany money

it,have under on themay paid that the consid-ground
haseration failed.

v. 1 47, held,In Weaver itRep.Caine’s wasBentley,
athat if bind himself andperson under hand seal doto

a certain act for a consideration,certain and he fail doto
act,the toassumpsit will lie backrecover the consider-
paid.ation

inEven covenant for rent, if the defendant has been
evicted, he has a to show that he not enjoydoesright
that which was the consideration to payof his covenant
rent, and this is a defence, he hasgood notwithstanding
bound himself by ;the Ld.Woodfall,covenant. 342­ 1

77,Ray. Dalstonv. Reeve.
In Tomlinsonv. 2 B. tookwhere a lessee680,&Day, B.

a farm under les-an hisof whichagreement, the terms



coos.4-1.8

Tillotson fulfil,failed to an actionin a in for thepointsor material
farm, held,the that theuse and of it wasoccupation juryGrapes, ~~ of land withoutascertain the value the regardingmight

thebythe amount of rent the courtagreement,reserved
andbetween lessor lesseethat anremarking, agreement
paidof rent to be whenonlywas evidence the amountof

inbut thatthe had suchlessee underenjoyed agreement,
fulfil theinstance the lessor failed to agreementhaving

which had toin the chief induced the lesseeobject pro-
it,pose a to the couldparty lessee bebecoming scarcely

said so to have enjoyed.
toseem us establish the weprinciplesThese cases to

down,laid find to the contrary,have we nothingand
Mellen, C.remarks of J. inwith the of theexception

a a1 352. But that case ofJewell, Greenl. wasv.Lloyd
consideration, and the did not re­of casefailurepartial

thequestion, whether notethe decision of thequire
void, had the consideration entirelywould have been

entertain the respectwealthough highestAndfailed.
acquirementsand of the learnedfor the talents legal

the oninclined to think that reasons whichwe arejudge,
not toare sufficient sustain it. Forhis opinionhe grounds

true,it that will not lieassumpsitbe wheremayalthough
and in wherespecialty,is due there areby generalthe debt

covenants, or whichpromises, agreements,several afe
another, party mayof each actionbringoneindependent

on hisperformanceaverringthe other withoutagainst
on the of theparta covenantand a ofpart; breach

; still, if theyetdefendantis for thepleanoplaintiff
let consideration be whata thatpromise,ofconsideration

void, it bewhetherfail, ismay, promisetheutterlyit:
we see any injustice,Nor doindependent.ordependent

warranty, and awithconveyedhas beenlandwhere
maker of thethein permittingfor the price,note given
end, ifat an noth­contracttheto to considernote elect

to thedoneNo isinjusticethe deed.bypasseding
; failed alto-totitle havehissupposesFor the casepayee.
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and TilEtsonwhether the consideration ofgether, the conveyance
v.was more or less than of noland,the value the hashe Grapes.

to complain, lawwhen the releasesright the sideother
contract,from the performance of a he madewhich has

without the power to it effect on his part, veryit isgive
clear, that if note,the maker of the case,in a electsuch

end,to consider the contract anat he cannot afterwards
maintain an action on the covenants in the deed.

áre,We therefore, of that theopinion, defendant is in
casethis entitled to have

Ji. new trial granted.
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