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H. G­­ ­ o­ o­Horace ­ m­ ­­ JamesEastman­ ­ ­ ­ n­d­ ­ n ­ ­ a­ ­a­ versus
d James Harford.

BA and a Bnote for to note tookII,made which for the$20, payable pur-
of passing it to the but he; B,before delivered without theit,pose payee

orknowledge A,consent of altered it.to and then it to for$120, H,passed
that sum—it was held that A was not liable theto note.pay

thatlaw,The rule of where one of two innocent must suffer the fraudparties by
a third heof who such thirdtrusted andperson, enabled Mm to com-person,

mit the fraud, must abide the consetjuences, does not in such a ease.apply

Assumpsit aupon note theby defendants forsigned
30, 1824,dated$120, January and payable J. Bell,to in

:one year.
The cause was tried hereupon issue,the atgeneral

term,November 1826. Harford had defaulted,been and
it was admitted that the suit was for the ben-prosecuted
efit of the namedpayee in the note. Eastman admitted
that he his nameput instrument;theupon but he intro-
duced evidence to prove, that he his name to itput only

;suretyas a that when It,he note wassigned the only
; Harford afterwards,that without his knowledge$20

consent,or italtered to the$120, wordsby inserting
“ “one, and,”hundred andbefore then it topassedtwenty,”
the payee.

The court ifinstructed the theythat believedjury,
that the Harford,alteration was bymade after Eastman
had note, consent,signed the hiswithout the defendant
was entitled verdict,to a the alteration wasalthough
made before the note was delivered to the payee.

The jury defendant,returned a verdicthaving for the
plaintiffthe trial,moved for a new on the thatground

the hadjury been misdirected.
Bell, for the plaintiff, contended, that ofwhere one two

innocent parties must suffer aby the fraud of third per­
son, he, who has trusted such third and enabledperson
him to deceive the other, is to consequencesabide the of
the fraud, and that this rule of law was to thisapplicable
case. He relied on the of v.case Hemet decidedPage,
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term,Strafford, Septemberofcountyincourt thein thisGoodman

■aS180■ P°intEastnLeta.—- defendants.for theWoodbury,
afterbefore ormadenote, whetheraofThe alteration

ofthe consentwithoutif madeto payee,thedeliveryits
utterlyinstrumentthenote, rendersof themakerthe
maker,of thenot the contractisaltered noteThevoid.

in-To thevincula.non veni in haecwell sayhe mayand
assent, no aggrega-has been noas therealteredstrument

mentium.te
theassent tonocase, expressthere waspresentIn the

didHe aEastman, signnotany way.inbyalteration
upfillit afterwards.another toauthorizeandpaperblank

al-sanction thetoanyin mannerhas he any givenNor
teration.

Eastman, com-byto Harford wasnote wasThe given
Harford,made.afterwardsand the wasalterationpleted
servant,Eastman, a orwas mererespects agent,far asso

and thethe alterationcarry promissee,the note toto
toby Harford as much a inmade was forgery, regard

Eastman, as if orit had been made otherby any agent
servant.

promissee note,When the took the the delivery oper-
back, as timeEastman,ted to the he handedregarded

so,note tothe Harford. If it not the wasnotewere
then,all,never delivered Eastman and is void. Heby at

it, never,ordelivered as he did no actafterwards what-
toever as the Such isnote. the settled law as to deeds.

Pinkham,.1 N. H. 353, v.Rep. Canning
new,The doctrine be and monstrous inwould its ope-

ration, that the a on its tomaker of note altered passage
promisseethe without his consent is bound alter-by the

It isation. to apronounce his,contract which he never
made.

The doctrine, suffer,that he who another musttrusts
applies here to the Forpromissee, and not to Eastman.
Eastman never con-anygave reposed anyorauthority,
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Goodman(tieHarford, note,in to beyondfidence as the contents of
servant, thewhat be or ofanywould in carrierreposed Eastman eta.

an isBut a servant renderspaper. byalteration forgery,
not thevoid, does fall onyet promiserthe note lossthe

the the promissee.note tocarrywho trusts the servant to
was byThe of court deliveredopinion the

case,Richardson, C. hisJ. In this the putdefendant
dollars,a note for a for Har-twentyname to as surety

Before the Har-ford. note was delivered to the payee,
ford, without the of the it todefendant,consent altered
a one dollars,note for and and thentwentyhundred

toit the This of the note waspassed payee. alteration
a It a of aclearly fraudulent applicationwasforgery.

real whatto a false instrument. Onsignature ground,
?then, this notecan this defendant be uponholden liable

law,a rule that where innocentThere is of one of two
he,of abymust suffer the fraud third person,parties

and enabled him tohas trusted such third person,who
of theother, the consequencesthe is to abidedeceive

he be in othermay respects.fraud, however innocent
rule of mustcontended, this law governis thatAnd it

to be the only ground,This understoodisthis case.
can be sus-is that the actionitupon pretendedwhich

tained.
theto ascertainshall,We in attemptthe first place,

the plain-and on whichprinciplenature extent of the
of thesomeitrelies,tiff’s counsel by throughtracing

considerin it thencases which has been andapplied,
before us.it will in the case nowapplyhow

thiswhereadvert,case shallThe first to which we
Sulivan,4 Mass.Putnam v.has been isapplied,principle

case, beingof the defendants45. In that oneRep.
ab-betoin other occasiontheEurope, havingabroad

theywhichsent, of the house toentrusted with a clerk
firmtheofoil which onea number of papers,belonged

These papersinthe of firm blank.had written name the
clerk, heandthebyto be used for particular purposeswere

yol. 58i.
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was directedGoodman to deliver one of them to a particular indi-
v. vidual, afterwards,who andby fraud imposition, obtain-aEastman et

ed of one,four tlic instead of andpapers, usedhaving
themone of for the for which the house had di-purpose
arected blank to be him,endorsement and anothergiven

note,afor hewhich themaking plaintiff,tonegotiated
with the Itendorsement in blank. was heldremaining

liable,the endorsers werethat on the thatground the
loss had been occasioned thisby misplaced confidence

a clerkin too or tooyoung, inexperienced, to guard
ofthe arts theagainst person who had theobtained

papers.
case,aIn such whether the loss happened thethrough

or ofincompetency, trusted,fraud thenegligence, person
it is both equitable and it fallthat should onjust, those

him trusted, who,who selected to be byand inreposing
him particular confidence,a occasioned the loss. When
one man entrusts another with such papers, which may

into circulation under theget sanction of his name,
it is reasonable that he should be bound, in case dothey

circulation,into in the sameget manner ifas he had ne-
He,himself. hisgotiated them for own purposes and

benefit, a confidencevoluntarily inreposes another, nec-
hazard,attended with someessarily and toought bear

maythat result from the act.any loss
case, in whichAnother the rulesame beenhas applied,

M’Kown,is that of Thurston v. 6 Mass. 428.Rep. There
thethe maker entrusted with twopayee notes,negotiable

him,in order to accommodate instead one,of and the
fraud,by personsboth topayee, negotiated who bonafide

consideration,a valuable and itpaid was held that the
towas liable bothmaker notes.pay

becanNothing more reasonable and equitable, than
the aof the in suchapplication rule case. The loss arose
from the or improper confidence ofnegligence, the ma-
ker, it,and he to bear and notought endorsee,the who

been of nohad fault or indiscretion.guilty
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Goodman63, Ashhurst,In &E.the case of 2 D.Mason,Lickbarrowv.
Justice, athis and cluethought principle strong leading etEastman a.

held,to the decision of It was there that al­the cause.
inmaythe them transitustopofthough consignor goods

inthe casebefore the hands ofthey consigneeintoget
latter,of the of if hav­yetthe theinsolvency consignee,

the of a forbills them to thirding assign personlading,
a consideration, of the stopvaluable the toright consignor
them suchis,in transitu as divested.against assignee,
This is a inon the that bill of is its natureladingground
transferable, and if does not expresslythe con­consignor

the of to andeliveryfine the thegoods only,consignee
by the bindassignment will the Asconsignee consignor.

he has trusted the an in itsinstrument,withconsignee
transferable,nature he must be bound by any disposition

the may make can clearer,of it. beconsignee Nothing
than such anthat of the rule isapplication bywarranted
the soundest of andprinciples equity justice.

Sewall, J. 9in Storerv. Mass.Logan, 59,Rep. astates
case in substance thus: —A to Bangives absolute un­
conditional inpromise to awriting, accept bill of ex­

to be drawn upon himchange by latter,the but isthere
an between them thatagreement the bill shall be drawn
only under certain Bcircumstances. draws the bill con­

to thetrary byand theagreement, showing written prom­
to accept,ise induces a third person to buy the bill. In

case,asuch the that Ajudge supposes would be bound
his writtenby promise, on the that heground who trust­

ed the fraudulent party, and thereby enabled de­him to
other,ceive the is to abide the consequences of the fraud

And to man,it seems us that every evenhaving an ordi­
nary share of sense,common must, upon such case,a
form the opinion.same

So it seems that if a bill of beexchange accepted by
A, for the B,accommodation of without any considera-

whatever,tion and anthere is agreement between A and
B that the bill shall not he negotiated itafter becomes
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Goodman still, if handsdue, A the bill to remain in B’s afterpermit
an¿Bue,^ *s B ■ theviolation of negotiateagreementEastmaneta.—— It, per­A it hisbound,will be because happened through

power tomission, that the bill the drawer deludegave
1 224, Marsden,the Charlesendorsee. Taunt. v.

There is another case in this haswhich beenprinciple
Woodworth,Bank v. 18discussed. The America Johns.of

315, ditto,19 were,'that391. The theand facts of case
Kane aJames made note for topayable John$2500,

order,Woodworth, sixtyin days.or The note was en-
the Kane,for accommodationWoodworth ofdorsed by

note, afterwards,the and withouthavingretainedwho
endorser, inserted in the ofthe marginconsent ofthe
“ America,of J.at the Bankpayablenote the wordsthe

at that bank. Whenit to be discountedK.,” procured
atwas demanded thedue, paymentthe note became

Into endorser. an actiontheand notice givenbank
court,endorser, held, theby supremeit wastheagainst

ofplace paymentthefixingmemorandum wasthat the
defendant,thatalteration, and the havingimmaterialan

maker,restraint theany uponnote withouttheendorsed
tobe deemed have leftof mustplace payment,as to the

and control ofto discretion thethecircumstancethat
sufficient.that the demand wasmaker, and

aerrors, held, ofby majorityof it was theIn the court
a material alterationwasthe memorandumthatjudges,

endorser, and thatthecontract, which dischargedtheof
a demand at the mention-otherwise, placebeenitif had

memorandum, would not have been sufficient.in theed
that the endorseesofKent was opinion,chancellorBut

made with thememoranduma consider thetohad right
endorser, that if therethe wasand consent ofknowledge

respect, the endorser en-thatinpractiseddeceptionany
noteit the back intobyto do returningmakertheabled

endorsement, anya blank withoutwithhis possession
; that it the endorserwasdesignatedpaymentofplace

confidence, an ex-repose by settingtothe bankwho led
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;eonfir Goodmanconfidence,of and byunlimited that a.ample Yery
1bc malterdential between and the-en-communication Eastmaneta.~make thedorser, to memorandumthe maker was enabled

and that theand of endors-thedesignate place payment,
er was bound it.by

can the extentappliedbe toWhether the principle
down,here alays ques-which the learned chancellor is
time,tion we at hewhich shall not consider this because

limitations,states the rule with it wholly;which render
in His is this—the case.inapplicable present language

“By ma-very confidential communicationthis between
endorser,and mem-:ker former is enabled to make thethe

Every,ofand the place payment.orandum designate
pith twoa that isthe case consistent theact of maker in such

and isessential viz. the amount the timeingredients, payment,of
both, parties,the act ofto be the holder asregarded by

11cis on their act.”jointfor the note in circulationput
casein awould not apply,thus admits that the rule

altered, norhadthe sum date of the notewhere or been
an alteration.had been essentialin case where thereany

be ex-think, the rule tothat trueWe are inclined to
one manis, reposesall that wheretracted from the cases

anconfidence, and a arises fromin specialanother a loss
bearshallconfidence, question,if the whoabuse of that
andthirdloss, personthe an innocentarises between

confidence, throwthe law willhim who reposed the
the loss latter.upon the

isconsidered,It principleremains whether thisto be
And,inapplicable the case now under consideration.

en-beon this canquestion, to us that no doubtit seems
confidencetertained. noreposedFor this defendant
him liabletoin or renderHarford which can ought

atonamehisto this did waspay putnote. All he to
FromHarford.dollars, suretynote for as a fortwenty
to theentitledcase, Harfordthe wasvery nature of the
it topassingofpurposeof for thepossession the paper

byHarfordinthe What waspayee. reposedconfidence
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Goodmanthis defendant ? Not manany, everywhich who sends
world,aout securil the and wliichnegotiable y into everya.Kastman «i

bills,issues inreposebank that does not all those into
whose hands come. Thethey may repos­confidence he

theed in Harford was which allconfidence who issue
in thenegotiable paper repose public confidence that—a

the not feloniouslywill bepaper altered. And if this de­
case,fendant be held incan this the principle by which

must be heldhe will renderchargeable, every man who
and sends into the worldsigns negotiable paper, and

every bank which bills,issues toanswerable innocent
holders for sum toany which bethey may altered felo-­
niously. For, repeat it,wé this defendant has reposed
no confidence in Harford which one whoevery sends
abroad his name upon negotiable paper does not repose
in all those into whose it mayhands come. This view
of the subject seems to us to be decisive. The payee
has been defrauded,deceived and not by ofany abuse
the confidence which Harford,the defendant inreposed
and for which the defendant to be responsible, butought

aby forforgery, which he is not 5 B.responsible. &
C. 750, Hall v. Fuller.

We are therefore of that thereopinion, must be
on theJudgment verdict.

Solomon Hall versus Jane Hall.

Where a Wife has committed a cohabitation with byadultery, hersubsequent
the husband, with a knowledge of her isaguilt, remission of the offence,

aand bar to a divorce.

This awas libel for a divorce. The wascausealleged
adultery, comrnitted theby said Jane, the ofwife the
libellant, on the 1st August, 1825, and on divers other
days, between that day and the 1st December, 1825, with
son* person to the unknown.libellant


