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had thehis been seized in hisgoods byHutchins protection, hands
v. aof writ of on the ofvirtue attachment thegoods prin-;Sprague et

■ it and reasonable to andeipai, just adopt applywe think
fraudulent the contractin this case. However underit

went into the hands of the trusteethewhich goods might
if, process,before the service the hadbeen,have heof

fraudulent and restored thepurposeof therepented
clear,it is he would have beento the principal,goods

in thisto be case. And we see nodischargedentitled
a bona of thedebts due fromwhy paymentreason fide

full of the or even anto the value actualgoods,principal
value,such debts toto thatpayboña assumingand fide

in to athis case resto-equivalentnot be deemedshould
of theration goods.

of that must be intherefore,We thereare, opinion,
this case

verdict.on theJudgment

Dole.IsaacversusJohnsonJohn

legala votedefinednot. beenhave bylimitsdistrict, whosea schoolvoteA by
aand «'arrantis void ;to raise money,situated,in it isthe whichof town

to theis nothe protectionto collect money,of the townselectmentheby
ahe isdistressthe trespasser.ifand he collectcollector, money by

inpleadedTRespass defendantThede bonisasportatis.
was, everandMarch, 1821, there1stbar that on the

ofthe namedistrict, byknownbeen, a schoolsince has
dis-Enfield, of whichof4, in the towndistrict No.school

been, de-havesincethen, everandweretrict the limits
of En-said townofa votelegalfined and established by

1821, was,March,1stJohnson, said; said onfield that
district,of saidinhabitantbeen,has anever sinceand

dis-thewithinand estatetaxableand goodspossessing
theoftakingthethen justifieddefendanttrict. The

taxes,foraas distressdeclarationin thementionedgoods
district, de-thesaidinplaintifftheduly uponassessed
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taxes, Johnsonfondant a of and taxcollector the havingbeing
v.Tobeen to the district. thisbyvoted be raised theplea Dole.

not,was on the 1stplaintiff daythat there ofreplied,
March, 1821, bya school district known the name of

Enfield,4, town of ofschool district No. in said which
then, time,before thatlimits were anddistrict the defin-

a vote of saidbyed and established town.legal
demurred,the defendantTo this and as-replication

for cause that it was thesigned argumentative —and
inplaintiff joined demurrer.
Blaisdell,Parker and for the plaintiff.J.

Bell, for the defendant.
The of the courtopinion was delivered by

C.Richardson, J. The defendant justifies the taking
of the of which thegoods, plaintiff as a dis-complains,

taxes, voted totress for be raised by school district No.
Enfield,4, in and uponassessed the as an inhab-plaintiff

district,of that the defendantitant a collector ofbeing
this, not,To the plaintiff replies,taxes. that there was

raised,was to be a schoolthe time the tax voted dis-at
Enfield, whose limits were and4,No. in defined es-trict

of said town.a votebytablished legal
;has to this andreplicationThe defendant demurred

behalf, that, the limits ofon his admittingit is insisted
town,a of still,defined vote thebythe district were not

ais to thejustificationthe warrant of the selectmen col-
lector.

28, 1805, under which theThe statute of December
“raised,in thatprovided,tax this case was voted to be

towns,the &e.several be at meet­anyempowered, legal
into andfor that to divide school districtspurpose,ing

-thereof, and thatto the limits &c.” the inhabit­define
whose limits are orants of several school districlsthe

be; in townaforesaid, to votequalifiedshall defined as
at meet­affairs, be, anyand arethey hereby empowered,

clear, thatcalled, veryIt is&c. to &c.money,raiseing
townthebyno limits defineddulydistrict whose are not
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Johnson is thetoauthority givenThemoney.vote to raisecan
defined, thisandlimits areof districts whoseinhabitantsDole.

Until the limits arestrictly pursued.must beauthority
defined, taxed,toliable beit known who arecannot be

fact,; is, in no dis­to there legalis entitled voteor who
with veryare corporationsdistrictsSchool quasitrict.

constituted, theydulyaretheyand untillimited powers,
therefore, the inhabitantsWhen,to act.powernohave

to asatown,a acta ofparticular part pretendingof
district, in fact are not a constitu­they dulywhenschool

is not warrant­district, vote raise the votemoney,toted
and is void.utterlythe statutebyed

4, Enfield,no in whoseIf, then, there was district No.
atown,a of thehad been defined votebylimits legal

district,to as suchactby inhabitants pretendingvote
inand the this case is a an-void, replication goodwas

unless the collector is theprotected byto the plea,swer
selectmen, whether the tax orof the werewarrant legal

him,can thus protectIf that warrant then the re-not.
is insufficient.plication

is, then,questionThe is the collector theprotected by
,of ?the selectmenwarrant

rule,The which has been established with torespect
of times, is,the fromprocess very earlycourts that when

a court has of the causejurisdiction and proceeds erro-
sues,thenneously, neither the party who nor the officer

who executes the ofprocess court,the is liable to an ac-
But whention. the hascourt not of thejurisdiction

cause, then the coramwhole is non andproceeding judice,
an action will lie an officer who pro-executes itsagainst

case,10cess. Coke, 76, The the Marshalsea.of
is,There however, of thean intimation supreme court

cases,of Massachusetts in two or three that a collector
of taxes is to be his warrant. 3protected Mass.by Rep.

; 13 ditto,427­ 282.
But are think,we inclined to that the better opinion

is, that where athe assessors have no to issueauthority
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Johnsontax, protectedis notcollectorwarrant to collect a the
where the assessorsalthoughwarrant, in casesby the Dole.

notwarrant, collectorthe ishave to theauthority issue
E.4 D. &proceedings.anyliable for in theirirregularity

468, v.; Perchardditto,2 Williamsv. 8 Heywood;Pritchard­
444, v.13; Taunton, ;1 H. Bl. 635­ Johns.68­ 4 Suydam

92; 101 Johns.Caine’s Rep. 188.Keys;
district, whocase,In if no thosethis there was legal

warrant,tax noassessed the and issued the had authori-
clear,it extremelyand is inty subject,to act theupon

the pro-that in such a case warrant cannotour opinion,
the collector.tect

inthat isreplicationWe therefore theopinion,are of
plea.a answer to thesubstance good

to the replication,It is that it wants form.objected
is,The out that it is Butpointeddefect argumentative.

is,it seems to us that there in the a directreplication,
of thattraverse the pica,and the averment inexplicit

a schoolthere was district whose limits were defined.
The have in a morereplication been form muchmight
concise. It would have been sufficient haveto alleged,

that thesimply, alleged,there was no such district as in
in its it toplea. But we think amountspresent shape,

thing.a direct and thepositive of sameallegation
We are therefore of theopinion, replicationthat must

sufficient.be adjudged

Daniel Messer versus C. J. Swan.

as and G. as gaveC-, At. S. and asureties,principal, note to a bank. M. paid
. the amount due the G. havingnote,upon furnished him with one half the
. M.due. then againstanbrought action Rmoney for contribution and re-

of him one third of thecovered as andaforesaid, G.money paid refunded to
one half of the sum so recovered. 51. then absconded,who hadC.,pursued
and received of him the amount M. and apaid review of theby uponG. —
said after this S. itaction, was held, that for the sake of the remedy,by the
VOL. I. 61


